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OTHER INSURANCE 
By Fred. S. Knight 

The receipt of seventeen weekly payments of premiums under an 
industrial life insurance policy constituted a waiver of the provision of 
the policy against other insurance where the policy was issued to 
one already insured with the company and this despite the fact that the 
insurer’s method of keeping its records prevented it from knowing that 
it had issued other policies on the life of the insured. Such in effect was 
the decision of the Appellate Court of Indiana in National Life & Acci- 
dent Insurance Company v. House, 9 Northeastern (2d) 133; 89 Insur- 
ance Law Journal 1019. 

In answer to the suit by the beneficiary on an industrial policy on the 
life of one Earl House, defendant insurer pleaded among other things 
that House had executed a written application for the policy and therein 
stated that he was not insured in the defendant company and that the 
policy contained a provision that it should be void if any policy on the 
life of the insured had been issued by the company and was in force at 
the date thereof unless the policy contained an endorsement, signed by 
the President or Secretary, that such prior policy might be in force. 
Defendant also pleaded that it had no way of knowing whether the 
insured was carrying other policies with the company ; that the agent, who 
procured the application, upon being told that the insured had previously 
had other policies with the company which were not then in force insisted 
that the insured ascertain definitely from his father, who held the policies, 
whether they were still in force and that before the policy was issued the 
insured told the agent that he had received word from his father that the 
other policies were not then in force. 

In sustaining the judgment for the plaintiff the Appellate Court of 
Indiana stated that conceding that the misrepresentations were material 
and that if the insurer had known the truth the policy would not have 
been issued, it still remained that the insurer through its agent had 
knowledge of the fact that other policies had been issued by it and by 
very little effort could have ascertained definitely whether or not the 
policies were then in force. ‘The court held that the premium could be 
ightfully collected from the insured only if the company considered him 
the holder of a valid policy and that if a condition of fact existed which 
Vitiated the policy or precluded it from having validity when issued and 








such condition was known by the insurer or ought to have been known 
by it, the continuous receipt of the premiums must be taken to indicate 
that the insurer did not rely on that condition of fact but elected to waive 
the clause of forfeiture. It was also held that if the company saw fit to 
adopt an incomplete system of recording its policies it should not be per- 
mitted to set up its own negligence as a valid reason for the non-appliance 
of the doctrine of waiver. 

Whether or not one has insurance is certainly within ones knowledge 
and the fact that the company has other means of ascertaining the 
knowledge of existence of such insurance should not affect the right of 
an insurer to rely upon the representations of an applicant for a policy 
in the company irrespective of whether such other policy is in another 
company or in the company to which the application for insurance is 
being made. 


COLLISION OR FIRE 


In Mammina v. Homeland Insurance Company, 9 Northeastern 
(2d) 437; 89 Insurance Law Journal 1224, the Appellate Court of 
Illinois recently rendered an interesting decision that under a contract 
providing coverage against loss “from fire arising from any cause what- 
soever and lightning,” the insurer was liable for the total loss suffered 
by reason of the fire which followed the collision of the insured auto- 
mobile with a locomotive. 

Plaintiff Ben Mammina was the holder of a fire insurance policy 
issued by the defendant Homeland Insurance company covering his truck 
against loss “from fire arising from any cause whotsoever and lightning”. 
While the policy was in force an engine of a Big Four Train struck the 
gas tank in the front end of the insured truck and instantaneously flames 
burst forth. The driver of the truck was burned to death and the helper 
was burned in and about divers portions of his body. The entire truck 
and trailer were destroyed by the fire which resulted from the collision. 
On the trial of the suit on the policy defendant insurer proffered evidence 
as to what part of the truck was destroyed by the force of the collision 
and what part was destroyed by fire. Defendant sought the opinion of a 
witness as to the value of the truck immediately after the collision and 
before the commencement of the fire, on which subject the witness was 
qualified to testify. Objection to this line of questioning however was 
sustained on the theory that it was for the court to determine whether the 
damage to plaintiff's truck was caused by the collision or by the fire. 

In reversing the judgment in favor of the defendant insurer the 
Appellate Court of Illinois quoted with approval from the case of Howard 
Fire Insurance Company v. Transportation Company, 12 Wall 194, in 
which it was held that “when an efficient cause nearest the loss is a peril 
expressly insured against the insurer is not to be relieved from responsi- 
bility by his showing that the policy was brought within the peril by a 
cause not mentioned in the contract.” The court stated that the terms 
used in the contract in question were not restricted in any way and that 
the language was so broad that the insurance company “in insuring the 
plaintiff to pay loss arising from any cause resulting in the fire, assumed 
the burden.” 

The sale of collision insurance, difficult enough in itself due to the 
high rate of premium, is not made any easier by the broad coverage pro- 
vided by fire policies such as the one in question. 
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Protective Life Ins. Co. v. Fischer 


PROTECTIVE LIFE INS. CO. v. FISCHER. 7 Div. 432. 
Supreme Court of Alabama. June 24, 1937. 


175 Southern Reporter 391. 
2, GOOD HEALTH. 


The stipulation in a life policy, that no obligation is assumed and no liability 
under the policy shall attach unless policy is delivered while insured is alive and 
in good health, is a warranty, and is breached if insured is suffering from an 
affliction or disease which increases risk of loss at time policy is delivered. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. DELIVERY OF POLICY. 

In action on life policy providing that policy should not take effect until 
delivered during the lifetime and good health of insured, excerpt of charge that 
if insured was in good health at time policy was issued to him, “or” at the time 
he made the application therefor, was error, which was not rectified by the charge 
®as a whole. 

(For other cases, see Insurance, Dec. Dig. § 669|7].) 

4. ULCER. 

A refusal to charge, at insurer’s request, in action on life policy for death 
of insured from a ruptured ulcer of the duodenum, that if insured falsely repre- 
sented in application that he had not consulted a physician in the last ten years 
except for a mild attack of ptomaine poisoning, when in fact four or five years 
before he had consulted a physician for duodenal ulcer, then jury’s verdict could 
not be for plaintiff, was error. 

(For other cases, see Insurance, Dec. Dig. § 669[71.) 

5. INTEREST OF BENEFICIARY. 

The beneficiary’s beneficial interest in a life policy, held by insurer’s loan 
department as additional security for mortgage loan by insurer to insured, or 
money due thereon, if anything is due, is difference between amount of debt due 
insurer on the loan and interest and amount due on policy, while insurer’s beneficial 
interest is equal to the amount of the mortgage debt and interest. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from De Kalb County Court; L. L. Crawford, Judge. 

Action on a policy of life insurance by Mary Sampley Fischer against the 
Protective Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

_ The following charge was refused to defendant: “13. If you are reasonably 
satisfied from the evidence that the insured in applying for the policy represented 
that he had not consulted a physician in the last ten years except Dr. Clayton for 
a mild attack of ptomaine poisoning in May, 1930, and that said answer was false 
in that the insured had consulted Dr. Clayton for stomach or duodenal ulcer in 
1931, and that the fact misrepresented was material to the issuance of a policy 
and was made by the insured with the intent that the defendant would rely 
thereon, and defendant did rely thereon in issuing the policy, and the matter 
misrepresented increased the risk of loss under the policy or was made by the 
insured with actual intent to deceive the defendant, then your verdict cannot be 
for the plaintiff.” 

C. A. Wolfes, of Fort Payne, and Cabaniss & Johnston and L. D. Gardner, Jr., 
all of Birmingham, for appellant. 

Isbell & Beck and Scott & Dawson, all of Fort Payne, for appellee. 

Brown, Justice. 

This is an action of assumpsit by appellee against appellant for an alleged 
breach of the conditions of a policy of life insurance issued by the defendant to 
the plaintiff's husband, Erby Johnson Fischer, insuring his life in the sum of 
$1500.00 and naming the plaintiff as beneficiary, but reserving the right, in the 
insured, to change the beneficiary without her consent. 

The policy was issued in connection with the application of said Fischer for 
a loan of $1,500 made by the defendant to him, secured by mortgage; and the 
policy was delivered to the loan department of defendant, in accordance with the 
terms of the loan application, as additional security for the payment of the loan. 





1000 The Insurance Law Journal, Vol. 8Y [Oct., 1937 


The policy was dated December 1, 1935, but the application therefor did not 
receive the approval of the defendant until March 4, 1936, on which date the 
policy was delivered to said loan department in accordance with the written agree- 
ment of Fischer executed December 30, 1935. 

he insured was stricken about March 22, 1936, was removed to the hospital 
where an operation was performed, and he died on April 2, 1936. 

His death was caused by a ruptured ulcer of the duodenum—the connecting 
link between the stomach proper and the small intestines—followed by peritonitis. 

The policy and the application carried the usual stipulation that “the policy 


shall not take effect until delivered during the lifetime and good health of the 
insured.” 


In answering question 13, in the medical examination, “Name below all causes 


for which you have consulted a physician or any practitioner in the last ten years: 
(If none so state),” insured answered: “Illness, ptomaine poisoning; one attack; 
May, 1930; severity and duration, mild; remaining effects, none; attending physi- 
cian. Dr. B. M. Clayton.” He also stated in answer to question 14, that he was 
in good health so far as he knew or believed; and question 15, that no medical 
examiner or physician or practitioner, formally or informally, had expressed any 
unfavorable opinion as to his health. And to question 17, that he had never been 


under observation, care, or treatment in any hospital, sanitarium, asylum, or sim- 
ilar institution, 

The medical testimony shows that the ulcer disclosed by the operation was 
about the size of a half-dollar “including the cankerous portion around it”; that 
there was tissue that looked like old scar tissue underneath the ulcer and _ the 
tissues between the ulcer and the pyloric valve were pink and looked healthy. 
“There was a hole in the wall of this cankerous area about the size of a match 
stick going through the stomach wall.” 


‘Tn ° . . . . . . . ( 

The insured was in a hospital for observation and examination in 1931, and 
was examined by Dr. Seal Harris, who testified: “At the time Mr. Fischer was 
here and IT examined him I discussed his condition with him. I told him he had 
this ulcer. * * * In my experience in the treatment of these cases and my observa- 


tion of these tvpes of cases of ulcer, IT would say that mortality in neglected cases 
like that over many years the average would be 30% or 40% in the treated and 


untreated cases, In the cases properly treated there will be about 90% that get 
well in the earlier stages, without an operation—from proper treatment in the 
earlier stages, but, in this type that he had, the great majority do not recover with- 
out an operation.” ; 

There was evidence going to show that a course of treatment was prescribed; 
that Fischer was treated and improved, becoming apparently normal, and resumed 
and continued his work up to a short time before he was stricken with his last 
illness. 


The complaint consists ofa single count in the form prescribed by the statute 
which avers that: “Said policy is the property of the plaintiff.” 

The pleas were the general issue, fraudulent representation in the anplication 
and breach of warranties in respect to the insurance, pleaded in short by consent. 
\long with its plea the defendant deposited the sum of $41.98 for the plaintiff 
as “all premiums paid on the policy.” 

The case proceeded to trial without objection to the insufficiency of the 
deposit, and the cause was submitted by the court to the jurv on all the issues 
presented by said pleas, the trial resulting in a verdict and judgment for the 
plaintiff. 


[1] The appellee now insists that the evidence shows that said deposit was 
short by $4.05, and therefore appellant is precluded by section 8365 of the Code. 
from insisting on any ruling of the court in respect to said defenses of fraud 
in the application as error on the appeal, citing in support of this insistence, Allen 
et al. v. Standard Ins. Co., 198 Ala. 522, 73 So, 897. 


The pertinent provision of the statute is: “and no plea of misrepresentation 


or fraud in the application shall be filed unless accompanied hy a payment into 
court, for the plaintiff, of all premiums paid on the policy.” Code, § 8765. In 
Allen et al. v. Standard Ins. Co., supra, it does not appear that anv effort was 
made bv the defendant to comply with this requirement of statute. It was held 
that such navment into court was a prerequisite of the right to file such plea: that 
the consent to plead in short was not ir and of itself a waiver of such payment 
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into court, and the failure of compliance with the statute could be raised by 
objection to the evidence, motion to exclude, or by proper requested instruction. 

_ So far as appears in the instant case, no objection was made to the sufficiency 
of the tender, and we are of opinion that it would be both unfair and unjust to 
permit the question to be raised for the first time on appeal. That appellee by 
proceeding with trial to its conclusion without objection waived the right to insist 
on the insufficiency of the tender. Clearly the statute does not require such pay- 
ment to be pleaded as in case of ordinary tender, and the question of such payment 


is not properly a part of the plea, but is merely a prerequisite to the right to file 
such plea, and in the absence of appropriate objection to the amount and suffi- 


ciency of the payment into court, the insufficiency of such payment does not become 
either an issue of law or fact in the case. 


[2] It is settled law that stipulations in the policy of life insurance that no 
obligation is assumed and no liability under the policy shall attach unless the 
policy is delivered while the insured is alive and in good health is a warranty, and 
is breached if the insured is suffering from an affliction or disease which increases 
the risk of loss at the time the policy is delivered. Independent Life Ims. Co. v. 
Seale, 219 Ala. 197, 121 So. 714; Life Ins. Co. of Virginia v. Newell, 223 Ala. 491, 
137 So. 16; Southern Life & Health Ins. Co. v. Morgan, 216 Ala. 529. 113 So. 540. 


|3] The excerpt from the oral charge of the court made the predicate for the 


fourteenth assignment of error, which asserted that, if “the insured was in good 
health at the time the policy was issued to him or at the time he made the applica- 
tion for the same” the verdict should be for the plaintiff, was infected with positive 
error of law and the instruction was not rendered innocuous by the charge as a 
whole. Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 23. (Italics 
supplied. ) B x 

[4] The court also erred in refusing defendant’s special written charge 13, 
made the predicate for assignment of error 28, 

15] The court, at the request of the plaintiff, in writing gave the following 
charge: “I charge you, that if you find for the plaintiff, you should find for the 
face of the policy, but the interest should be calculated and allowed from the 


date the defendant had notice of that fact only, and not from the date of the 
insured’s death.” This charge was made the basis of one of the grounds of the 


motion for new trial, and inasmuch as the case is reversed, we deem it proper to 
treat the question presented by this instruction to the jury. 

There was evidence showing that payment on the loan by the defendant to 
Fischer had been made, amounting to between $40 and $50. The plaintiff’s beneficial 
interest in the policy or the money due thereon, if anvthing was due thereon, would 
be the difference between the amount of the debt due the defendant _on account 
of the loan and interest and the amount due _on the policy. Union Ins. Soc. of 
Canton, Limited y. Sudduth et al., 212 Ala. 649, 103 So. 845: Capital City Ins. Co 
vy, Jones, 128 Ala. 361, 30 So. 674, 86 Am.St.Rep, 152. 


\nd the defendant's beneficial interest was equal to the amount of the_mort- 
gage debt and interest. Alabama Gold Life Ins. Co. v. Mobile Mut. Ins. Co., 81 
Ala 220.1 So. 561: Trov v. London, 145 Ala. 280. 39 So. 713: Culver, Trustee, etc.. 
v. Guyer, 129 Ala. 602. 29 So. 779. 

The other questions argued by appellant have not been considered, as thev 
will nrobably not arise on other trial. 

Reversed and remanded. 


\nderson, C. J. and Thomas and Knight, T]., concur, 


SOVEREIGN CAMP, W. O. W. v. THOMPSON. 4 Div. 925. 
Supreme Court of Alabama. May 27, 1937. 
174 Southern Reporter 761. 


ESTOPPEL. 
_ A letter from insurer’s president, sent to insured more than 45 days after 
issuance of policy and inviting insured to accept policy, estopped insurer from 
denying liability on ground of policy requirement that policy be accepted within 
45 davs of issuance. 
(For other cases, see Insurance, Dec. Dig. § 724[1].) 


MISREPRESENTATION. . . 
“Misrepresentations” are anterior to and inducements to making of policy 
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and assumption of risk, while “warranties” are contractual obligations assumed 
as affecting risk. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INCREASE OF RISK. 

Policy is avoided if insured’s misrepresentations or breaches of warranty are 
made with actual intent to deceive and are material to insurer’s assumption of 
contract, or if they increase risk of loss (Code 1923, §§ 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. 8§ 253, 309.) 

4. INTENT. 

Statutory conditions rendering misrepresentations or breaches of warranty 
fatal to recovery on policy, namely intent to deceive and increase of risk, may be 
averred either singly, or in the alternative, or in separate pleas (Code 1923, §§ 
8049, 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. GOOD HEALTH. 


Provision in by-laws of fraternal association that insured must be in good 
health at time of delivery of beneficiary certificate, as part of consideration for 
and condition precedent to liability for benefits, constituted “warranty” and 
hence falsity of insured’s certificate of good health sent to association after 
receipt of certificate, in that insured was then suffering from diabetes, precluded 
recovery on certificate (Code 1923, §§ 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

Appeal from Circuit Court, Geneva County; Robt. S. Reid, Judge. 

Action on a policy of life insurance by Julia Thompson against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Carmichael & Tiller, of Geneva, for appellant. 

FE. C. Boswell, of Geneva, for appellee. 


WOODMEN OF THE WORLD v. BROWN et al. No. 4—4678. 
Supreme Court of Arkansas. June 14, 1937. 
Rehearing Denied July 12, 1937. 
106 Southwestern Reporter (2d) 591. 

2. PHYSICAL EXAMINATION. 

An insurer, before issuing life certificates, has right to ask whether applicant 
has ever been examined by physician, and to receive truthful answers. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


5. CONSULTATION. 

Evidence that applicant for life certificates falsely stated, in application 
which was basis for and a part of certificate, that he had not for five vears 
suffered any disease and had not consulted or been attended by a physician for 
any disease, precluded beneficiaries’ recovery on certificates, where application 
provided that false answers therein should invalidate certificate. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. DECEPTION. 

Courts cannot relieve insured’s beneficiaries, innocent though they may be, 
of natural consequences of contract founded on deception. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Appeal from Circuit Court, Perry County; Richard M. Mann, Judge. 

Suits by Ethel Brown and by T. E. Nethercutt, as guardian, against the 
Woodmen of the World, which were consolidated for trial. From the judg- 
ment, the defendant appeals. 

Rendered in part, and reversed and causes dismissed in part. 

Donham & Fulk, Fred A. Donham, and Pat Mehaffy, all of Little Rock, and 
Milton McLees, of North Little Rock, for appellant. 

H. A. Tucker, of Perryville, Kenneth C. Coffelt, of Benton, and Wm. J. 
Kirby, of Little Rock, for appellees. 

Giver Sita, Chief Justice. 
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Two beneficiary certificates for $1,000 each were issued by appellant on the 
life of Homer C. Ford. The first was dated June 19, 1934, and was payable to the 
assured’s four minor children. The second certificate was dated May 31, 1935, 
and named Ethel Brown, sister of the assured, as benenficiary. Ford died 
January 9, 1936, and the appellant, T. E. Nethercutt, qualified as guardian and 
brought suit on certificate No, TE—1202152. Ethel Brown, in her own rights, 
sued on certificate No. TE—1288782. The causes were consolidated and a jury 
returned verdict for the face value of each certificate, upon which the court 
gave judgment. 

Appellant defended upon the ground that Ford had falsely stated in each 
application that he had not, within five years preceding, suffered any mental or 
bodily disease or infirmity, and had not, within five years, consulted or been 
attended by a physician for any disease or injury, nor undergone any surgical 
operation. It is admitted that the questions were asked, and in each case the 
response was, “No.” Appellees do not seriously contend that the answers are not 
warranties, but insist that the evidence is conflicting as to the time the assured 
was treated or had consulted a physician, and that in view of this conflict the 
jury’s verdicts should not be disturbed. 

Appellant relies principally upon the testimony of Dr. J. P. Randolph, who 
on direct examination testified that, as well as he could remember, he first treated 
Homer C. Ford for pellagra and neuritis in 1933 or 1934. This statement appears 
at page 36 of the transcript, and the inference may be drawn from the record 
that Dr. Randolph was shown a letter, presumably written by him, or to him, 
in which reference was made to the doctor’s first treatment or examination of 
Ford, for the witness said: “From the letter that you have showed me I evidently 
had some data to state it was July 1934. Possibly I could or would not have 
stated it was in July unless I had some data at that time. If I put it down as 
July I had something to go by.” 

And then, on cross-examination, there is this testimony : 

“Q. I believe you said you were unable to say whether or not it was in July 
1933 or July 1934? A. Yes, sir. 

“Q. As a matter of fact, Doctor, it could have been in 1935? A. Yes, sir, 
inight have been in 1935, 

“Q. You are just testifying from memory? A. Yes, sir, with the exception of 
the letter they have which states July 1934. I figure I must have had some data 
to put down the month at least.” 

On redirect examination this testimony appears: 

“Q. Doctor, you don’t mean to state that your first treatment of pellagra for 
him could have been last year, in 1935? A. No, not the first.” 

The witness then stated that it was his opinion the treatments were in 1933 
or 1934, but that he did not know whether he treated Ford in 1935. 

The effect of this testimony is that Dr. Randolph treated Ford in 1933 or 
1934, and that he may have treated him as late as 1935, but if treatments were 
given in 1935 they were not the first. 

Dr. F. J. Burgess, whose deposition was read in evidence, said that Homer 
C. Ford came to him and “wanted me to pass on the other fellow’s opinion.” 
Dr. Burgess then stated that it was considered unprofessional for one physician 
to pass judgment upon the diagnosis made by another physician, and he 
declined to advise or inform Ford, except to say that the symptoms were sugges- 
tive of pellagra. “At that time Ford’s hands were rough and inflamed like 
pellagra, but he was up and going. This visit must have occurred two years 
before he died, or three.” 

“Q. You are positive it was not just this last year? A. Oh, sure—it was 
not in 1935, because he died in 1936, and I know it must have been two years.” 
On cross-examination Dr. Burgess testified that Ford told him he had been 
pronounced “pellagran.” “He showed me his hands and I told him it looked 
like it. That was some time after his wife’s death.” (It was brought out in 
evidence that Ford’s wife died October 30, 1933.) 

Miss Pearl Cole testified that she lived half a mile from Ford. “After his 
wife died I saw him with a breaking-out—kinda dark-looking spots on his hands 
and arms. Homer didn’t mention the name of the disease, but said he was 
being treated for it by Dr. Randolph at Hot Springs.” 
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In his deposition, read in evidence, Dr. A. H. Tribble testified that he 
«perated on Homer C. Ford for appendicitis on February 20, 1930. 

It will be observed that, while Dr. Randolph was mot certain that he did rot 
treat Ford in 1935, he was positive such treatment was not the first, and the 
letter referred to fixed the time as of July, 1934. Dr. Burgess testified that 
Ford came to him after his wife died in October, 1930, and told him that he had 
‘been examined, and that the diagnosis was pellagra, amd added that he knew 
“this must have been two years ago, maybe three.” 

Miss Pearl Cole’s testimony serves to confirm the date, Ford having stated 
that he was being treated by Dr. Randolph at Hot Springs. 

Against the professional testimony offered, and the testimony of Miss Cole 
and other lay witnesses for appellant, were appellees’ witnesses, one of whom, 
Dr. S. R. Crawford, was a physician. Dr. Crawford testified that he knew 
Ford; saw him three to five times a year, but had never attended him or his 
family as a physician. Witness had gone hunting and fishing and “had stopped 
there.” He said that Ford “appeared to be in good health, and did not complain.” 

Walter Paul, who took Ford’s application for membership in the Woodmen 
of the World, said he thought Ford was in good health when the application was 
taken, but didn’t know whether Ford had been treated by a physician, or whether 
he had pellagra. 

William Martindale, financial secretary of appellant’s Camp No. 42, testified 
that he delivered the certificates to Ford. “When I delivered the first one he 
was walking in the field; I judge he was plowing. When I delivered the second 
one he was standing on the porch. In neither instamce did I observe anything 
to lead me to believe he was in bad health.” 

Testimony given by other witnesses for appellees. was to the effect that they 
had frequently seen Ford; that he appeared to be im good health; that they 
did not observe anything wrong with his hands or arms; and that he continued 
to work and care for a farm. 

Proof of death and certificate by the attending physician, Dr. Randolph, 
were forwarded to appellant on January 22, 1936. The certificate recited that 
Ford’s death was caused by lobar pneumonia. Question No. 2 was: “Did you 
treat or advise deceased prior to his last illness? If, so, when, how long, and 
for what did you treat him?” Answer: “Neuritis and pellagra; six months.” 

Several days prior to his death, Ford was taken to State Hospital at Little 
Rock. A sister of the deceased testified that Ford had developed pneumonia. 
She said Dr. Randolph advised that the patient be taken to State Hospital. 
Appellant sought through cross-examination to show that Ford’s mind had 
weakened as a result of pellagra, and that because of this he was brought to 
the hospital in Little Rock. The evidence on this point .is not satisfactory, 
although physicians for appellant testified that insanity was a natural consequence 
of pellagra. 

There is no evidence in the record, other than testimony of a negative 
character, to dispute Dr. Randolph's diagnosis of pellagra, a finding concurred 
in by Dr. Burgess. The paqsitive diagnosis made by Dr. Randolph, and the 
time when treatments were given, are contradicted only by statements of 
witnesses who testified from appearances. With the exception of Dr. Craw- 
ford, none of these witnesses had professional knowledge, and Dr. Crawford 
merely says that Ford did not complain to him, or have objective symptoms. 

Therefore, as a matter of law, it must be said that Dr. Randolph’s testimony 
was not contradicted by anyone who professed to have knowledge of medical 
facts. 

John T. Yates, appellant’s secretary, testified that the beneficiary certificates 
would not have been issued if correct information had been given. 


The applications contained this provision: “I hereby certify, agree and war- 
rant, that all of the statements, representations, and answers in this application 
* * * are full, complete and true (and) shall be warranties, and I agree that 
any untrue statements or answers made by me in the application, or to the 
examining physician, or any concealment of facts in this application or to the 
examining physician, intentional or otherwise * * * shall make my beneficiary 
certificate void.” 

There was the further provision that the application, the constitution, and 
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the by-laws of the association should constitute the basis for and form a part 
of the beneficiary certificate. 

In Commonwealth Life Ins. Co. vy. Tanner, 175 Ark. 482, 300 S.W. 927, 928, 
this court said: “Warranties as to the health and physical condition of the insured 
both at the time of the application for the insurance, and, certainly, at the time 
i the delivery of the policy, were false, relieving the insurance company from 
any liability under the policy on that account in accordance with its terms.” 

In Brotherhood of American Yeomen y. Fordham, 120 Ark. 605, 180 S.W. 206, 
28, we said: “One question asked by the defendant association was whether or 
not the insured had consulted or been examined by a physician within the last 
ten years. To that question he answered, ‘No.’ His answer was false; and, 
according to the terms of the policy, was warranted to be true. The answers 
in question were made in regard to matters which were material to the risk, and 
did not relate to matters of opinion or judgment about which there might have 
been an honest mistake on the part of the applicant.” 

In Springfield Life Insurance Co. vy. Slaughter, 183 Ark. 692, 38 S.W.(2d) 13, 
the application contained the following stipulation: “I further agree that if it 
should develop that I have misrepresented any material fact covered by the 
above interrogatories or failed to make full disclosures of any material fact, 
the policy shall be null and void.” In the opinion in that case it was said: “The 
undisputed testimony discloses that the insured was in bad health and had been 
for a long time when he applied for the policy. He was suffering from dropsy at 
the time he made the application and died therefrom within two months after 
the policy was delivered to him. Based upon these facts, the trial court should 
have granted appellant’s request for an instructed verdict and dismissed appellees’ 
complaint.” 

The distinctions between warranties and representations, and their effects 
upon policies of insurance and beneficiary certificates, have been frequently 
discussed in decisions of this court, and it is unnecessary to repeat them here. 

{1] It is sufficient to say that the record in the instant case discloses that 
which is a matter of common knowledge—pellagra is a serious disease or malady, 
frequently resulting in death or insanity, or both; its manifestations or objective 
symptoms are not constant, but recur ordinarily with seasonal changes, and 
except in advanced stages physicians experience difficulty in correctly diagnosing 
the disease unless aided by the patient’s history. 

[2-4] Appellant had a right, before issuing the beneficiary certificates, to 
ask, as it did, whether the applicant had been examined by any physician, and 
appellant was entitled to truthful answers. Ford knew that he had been treated 
within five years, and with respect to certificate No. 1202152 he knew that, within 
such time, he had been operated upon for appendicitis. It may be argued that 
the operation did not contribute even remotely to the assured’s death; yet the 
fact of the operation cannot be denied, and appellant had a right to expect a 
correct answer. But it was of much greater importance to have responsive 
answers to the other questions, and when the applicant declared that he had 
not consulted or been treated by a physician within five years, and warranted 
these answers to be true, he either fraudulently or negligently deceived appellant. 
The penalty for false answers was agreed upon by the parties—the certificates 
should be void. Courts cannot relieve the assured’s beneficiaries, innocent 
though they may be, of the natural consequences of a contract founded on 
deception. 

Under certificate No. TE—1288782, on which Ethel Brown brought suit, $11.19 
had been paid in premiums. Under certificate No. TE—1203152, on which 
Nethercutt as guardian brought suit, $18.41 had been paid in premiums. These 
amounts were tendered before the complaints were filed, and judgment is here 
given for such items. 

In all other respects the judgments are reversed and the causes dismissed. 


SPIEGELMAN v. METROPOLITAN LIFE INS. CO. Civ. 10224. 
District Court of Appeal. First District, Division 1, California. June 8, 1937. 
68 Pacific Reporter (2d) 1006. 

l. WAIVER. 
When an insurer, after knowledge of any default for which it might terminate 





1006 The Insurance Law Journal, Vol. 89 [Oct., 1937 


life policy, enters into negotiations which recognizes its continued validity, right 
to claim forfeiture for such default is waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. WAIVER. 

Waiver of default authorizing forfeiture of life policy may be implied from 
acts of parties. 

(For other cases, see Insurance, Dec. Dig. § 388]3].) 

3. ACCEPTANCE OF PREMIUM. 

Where acts of insurer’s agent were reasonably calculated to mislead insured, 
and insured’s representative paid each amount as requested by insurer’s agent. 
which were sufficient to meet premium, evidence sustained finding that insurer’s 
acts constituted waiver of right to declare forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. REINSTATEMENT. 

Where insured’s representative paid amount of premium which _ insurer's 
agent, after calculating loan value and dividend payable, stated was necessary and 
also additional sum which insurer’s district manager demanded, but where insurer 
thereafter notified insured that reinstatement was necessary, insured signing applica- 
tion for reinstatement and accepting repayment of premium after insured had 
become ill did not abandon his rights. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Superior Court, City and County of San Francisco; T. I. Fitzpat- 
rick, Judge. 

Action by Helen Spiegelman against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Knight, Boland & Riordan, J. W. Radil, and Richard M. Sims, Jr., all of 
San Francisco, for appellant. 

Keyes & Erskine and J. Benton Tulley, all of San Francisco, for respondent. 

Per Curiam. 

An appeal from a judgment upon a verdict in an action against the insurer 
brought by the beneficiary under a policy of life insurance. 

The appellant, who was the insurer, contends that the policy had lapsed for 
failure to pay the premium, and was not reinstated; and that the admission over 
objection of certain statements by an agent was prejudicially erroneous. 

Maurice Spiegelman was the holder of the policy, which was for $10,000, and 
an annual premium thereon in the sum of $376.10 became due on May 26, 1933. 
By indorsement on the policy the plaintiff was designated as the beneficiary. Prior 
to June 30, 1932, the insured had borrowed from appellant upon the policy the 
sum of $2,508.35, and the interest on the loan to May 26, 1932, was $137.31. 
There was due the insured on this date a dividend of $69.96. Notice of the due 
date of the premium, stating the amount of the premium, the dividend, and the 
interest on the loan, was given by the insurer before the due date. One Sims was 
an agent for the insurer. who the latter admits had authority to collect premiums, 
solicit insurance, deliver form applications for insurance and loans, and to transmit 
the same when paid or executed to the insurer. For some time before and after 
the due date the insured was absent from the state but was represented in San 
Francisco by his son who, according to the testimony, was authorized “to do 
whatever was necessarv'to take care of the premium on the policy.” After the 
due date, but before the expiration of the grace period under the policy, Sims 
called on the son, and was informed that the insured wished a premium loan 
for as much as would be permitted under the policy. Sims thereupon calculated 
the loan value of the policy, the dividend payable, and the amount necessary to 
meet the premium. He determined the net amount required to be the sum of 
$57, and this was paid. On June 30, 1933, seven days later and four days after 
the grace period, the manager of the insurer’s district office in San Francisco 
notified the insured that an error in determining the amount necessary. to mect 
the premium had been made by Sims, and that the additional sum of $153.23.-was 
necessary. On August 21, 1933, this amount was also paid. About October 9, 
1933, the insured was notified that the policy had lapsed and that it would be 
necessary for him to apply for reinstatement. It was testified that the latter, 
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believing this to be true, signed an application for reinstatement, thereupon the 
insurer demanded as a condition that he be examined by its physician. It appears 
that while these negotiations were pending the insured was suffering from the 
disease which caused his death on March 19, 1934, and no examination by the 
insurer's physician was made. On December 27, the insurer sent the insured its 
check for $213.33 covering the two payments he had made. It was also testified 
that the insured, still believing the policy to have lapsed, cashed the check. 

The insurer claims that the payments were accepted conditionally, and that its 
agents were not authorized to accept or receipt for premiums paid after the grace 
period provided by the policy. 

[1-3] The policy provided that no agent, except those at its head office in 
New York, should have authority to modify the terms of its policies, and that no 
payments except those made in exchange for an official receipt issued by its head 
ofice should be valid. Nevertheless, it is well settled that, when an insurance com- 
pany, after knowledge of any default for which it might terminate a policy, enters 
into negotiations which recognize its continued validity, the right to claim a 
forfeiture for such default is waived; and a waiver may be implied from the 
acts of the parties. Murray v. Home, etc. Association, 90 Cal. 402, 27 P. 309, 25 
Am.St.Rep. 133; Knarston v. Manhattan Life Ins. Co., 124 Cal. 74, 56 P. 773: 
Faris v. American, etc., Co., 44 Cal.App. 48, 185 P. 1035. Here the acts of the 
insurer’s agent, due to errors in arriving at amounts owing, were reasonably 
calculated to mislead the insured. The latter’s representative paid each amount 
as requested by the insurer’s agent, which were sufficient to meet the premium; 
and the evidence supports the conclusion that these payments were not received 
conditionally. In view of testimony which the jury believed, the conduct of the 
insurer in the circumstances was inequitable; and sufficient appears to sustain a 
finding that its acts constitute a waiver of the right to declare a forfeiture. 

[4] Nor was the application for reinstatement of the policy, or the acceptance 
of a repayment made by the insurer after the insured became ill, necessarily an 
abandonment of his rights. He appears to have accepted as true the insurer’s 
representations, and it is evident that he misapprehended both the facts and the 
law. Under such circumstances the law gives relief (Rued v. Cooper, 119 Cal. 
463, 51 P. 704; Hannah v. Steinman, 159 Cal. 142, 112 P. 1094; Civ.Code. §§ 1577, 
1578), and this is a case where it should be afforded. 

[5] Some evidence of representations by Sims as to the loan value of the 
policy was introduced over objection that he was without authority to bind the 
insurer. This, if erroneous, was not prejudicial to a degree which would justify 
a reversal of the judgment, as other undisputed facts amply support it. 

The judgment is affirmed. 

MORIARTY v. CALIFORNIA WESTERN STATES LIFE INS. CO. 

(JOHNSON, Intervener). Civ. 9908. 
District Court of Apppeal. First District, Division 2, California. June 14, 1937. 
69 Pacific Reporter (2d) 434. 
1. AGENCY. 

Under evidence that manager of insurer’s group department obtained applica- 
tion for group life policy covering employees of corporation and its corporate 
agent and thet insurer’s agent who obtained individual applications of employees 
received written authority, on return of corporate principal’s check unpaid, to 
collect premiums, but not to write contracts or alter prior contracts, agent was not 
insurer’s general agent with authority to waive nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2, EMPLOYMENT, TERMINATION OF. 

_ Where group life certificate referred to policy under which certificate was 

issued as required to be date as of actual date of termination of employment 

policy would be read in connection with certificate. . 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. TERMINATION. 

A termination clause in group life policy will be given effect according to 
clear wording thereof. 

(For other cases, see Insurance, Dec. Dig. § 177.) 
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1 TERMINATION. 

Under group life policy covering employees of corporation and its corporate 
agent, whereby insurance ceased when dmployment ceased, where corporate 
principal was adjudged bankrupt, that employees were entitled to convert 
insurance did not prolong insurance under group policy, but merely entitled 
employees to apply for individual policies operating from date of termination of 
employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. WAIVER. 

Under group life policy and certificate covering employees of corporation and 
its corporate agent, and providing that insurance should cease when employment 
ceased and that no agent of insurer might extend time for payment of premiums, 
where premium lapsed, corporate principal was adjudicated bankrupt, employee 
of corporate agent died, insurer’s agent stated that policy was still in effect, 
and corporate agent tendered its pro rata contribution toward payment of 
premium, insurer neither waived right of forfeiture nor was estopped to claim 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Spence, J., dissenting. 

Appeal from Superior Court, City and County of San Francisco; Franklin A. 
Griffin, Judge. 

Action by Mervyl Moriarty against the California Western States Life 
Insurance Company, wherein Mildred P. Johnson, individually and as executrix 
of the last will of Spencer Jackson Johnson, deceased, intervened. From an 
adverse order, plaintiff appeals 

Affirmed. 

For prior opinion, see 65 P.(2d) 842. 

Livingston & Livingston, of San Francisco, for appellant. 

Hartley F. Peart, of San Francisco (Howard Hassard, of San Francisco, of 
counsel), for respondent, 

Rolla B. Watt, of San Francisco, for intervener. 

STURTEVANT, Justice. 

In an action brought to recover the amount due the beneficiary of Spencer 
Jackson Johnson, deceased, under a group insurance policy, the jury returned a 
verdict in favor of the plaintiff. The trial court granted the defendant's motion 
fur a new trial. From that order the plaintiff has appealed. 

After all of the parties had finished introducing evidence, the defendant 
made a motion that the jury be directed to bring in a verdict in its favor. The 
trial court denied that motion. Thereafter the defendant made a motion for a 
new trial. Later the motion was granted. The wording of the order granting 
the motion was as follows: “The motion for a new trial having been heretofore 
submitted to the court for decision, and the court having fully considered the 
same, it is ordered that the said motion for new trial be and the same is hereby 
granted upon the sole ground that the court erred in denying defendant's motion 
for a directed verdict for the reason that the premium which became due on 
January 19, 1932, on the policy described in the complaint was not paid within 
the grace period expiring February 19, 1932, and that defendant did not waive 
the payment thereof and is not estopped to forfeit said policy on account of 
such nonpayment.” The plaintiff assetts that the sole question presented by 
this appeal is whether the trial court erred in denying the defendant’s motion 
for a directed verdict, and if it did not, then that it erred in granting the 
motion for a new trial and the order should be reversed. The defendant con- 
tends that in its motion for a new trial it made many assignments of error and 
if any one of said assignments was well made then the order should be affirmed. 
From the conclusion which we have reached it will not be necessary to discuss 
anything excepting the order refusing to grant defendant's motion for a directed 
verdict. 

Mullin-Acton Company and Mullin-Johnson Company were affiliated corpora- 
tions engaged in the insurance business in San Francisco. The uncontradicted 
testimony showed that Mullin-Johnson ,Company was the corporate agent in 
charge of the brokerage business of Mullin-Acton Company. With the facts 
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all known to both parties, on September 18, 1931, the California Western States 
Life Insurance Company (then Western States Life) wrote a policy of group 
insurance upon the lives of the employees of the affiliated corporations. That 
document was known as the master contract of group insurance. The original 
was lost, but evidence proving its contents was offered at the trial. To each 
employee a certificate was issued showing his interests under the master policy. 
By the terms of the policy the premiums fell due on September 19, 1931, and 
monthly thereafter. A representative of Mullin-Johnson Company collected 
from its employees and a representative of the Mullin-Acton Company collected 
the amounts due from its employees and the latter company transmitted the 
premium moneys to the defendant’s home office. In that manner every premium 
was paid down to and including the month of November. As to each premium 
the practice was for the insurance company to send to the policyholder a state- 
ment showing the amount of each premium and when due. Such a statement 
and such a notice went forward regarding the premium payable December 19, 
1931. The policy provided thirty-one days as a period of grace. On January 14, 
1932, Mullin-Acton Company drew and forwarded its check in the sum of $71.38. 
At that time Mullin-Acton Company was financially embarrassed. On receiving 
the check the defendant did not immediately deposit it, and when it did the 
bank on which it was drawn refused to pay the check because the bank had been 
compelled to exercise its banker’s lien to protect itself and no funds remained 
to pay the check. In the meantime the creditors of Mullin-Acton Company filed 
an involuntary petition to have the latter adjudged a bankrupt, and on January 
22, 1932, it was so adjudged. When the defendant was informed that said check 
had not been paid it sent Robert F. Benjamin, an employee in the office of the 
manager of the group department, to attempt to collect the amount of the 
check from the policyholder. He called on Mr. George H. Mullin, president cf 
Mullin-Johnson Company and formerly president of Mullin-Acton Company. 
Mr. Mullin advised him to call on Mr. Raymond A. Burr, the receiver in bank- 
mptey of Mullin-Acton Company. Benjamin did so, but without success, and 
when he returned Mr. Mullin caused the check of Mullin-Johnson Company to 
be issued and delivered to Mr. Benjamin. That check was cashed February 
10, 1932. It paid the premium that fell due December 19, 1931. 

While straightening out the check tangle Mr. Mullin became aware of the 
dangerous condition in which the insurance of the employees was becoming 
involved. The pro rata contributions of the Mullin-Johnson Company amounted 
to $10.40. That sum he offered to pay Mr. Benjamin, but he declined to accept 
it, In doing so he stated to Mr. Mullin: that the bankruptcy of the Mullin- 
Acton Company had resulted in the appointment of a receiver, Mr. Burr; that 
Mr. Burr refused to continue the policy so far as the employees of Mullin-Acton 
Company was concerned; that under those circumstances it was necessary to 
recalculate the premiums; and, until the latter step had been taken Mr. Benjamin 
cid not know what sum, or sums, to collect. About this time other conversations 
were had between Mr. Mullin and Mr. Benjamin. No other tender was made 
to Mr. Benjamin nor was any sum sent to the home office of the defendant. 
Affairs stood as stated above when, on February 24, 1932, Spencer Jackson 
Johnsen died. The last date on which the premium which fell due January 19, 
1932, copld have been paid under the terms of the policy expired February 19. 
1932—that is, five davs before the date of the death of Mr. Johnson. 

In her complaint the plaintiff inserted three separate counts. In the first 
count she pleaded performance. In the second count she alleged that the premium 
which became payable February 19, 1932, was not paid, but defendant waived and 
excused the payment thereof. In the third count she alleged certain facts by 
reason of which defendant was and is estopped from declaring a forfeiture of 
the policy. On the trial no evidence of performance was offered. The evidence 
offered to sustain the claim of waiver was wholly insufficient. Belden v. Union 
Central Life Ins. Co., 167 Cal. 740, 743, 141 P. 370; Sharman vy. Continental Ins. 
Co, 167 Cal. 117, 125, 138 P. 708, 52 L.R.A.(N.S.) 670. 

The plaintiff’s claim of estoppel was based on two wholly different theories 
each theory being addressed to a separate state of facts. The original policy 
had been lost and plaintiff was not able to produce it at the time of the trial. 
She introduced evidence that her attorney, Mr. Livingston, had applied to the 
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company for a copy; that it sent one which on its face named the insured “Mullin- 
Acton Company and Mullin-Johnson Company” as employers. She then intro- 
duced evidence to the effect that later Mr. Marcus Gunn, vice president of the 
insurer, struck out “and Mullin-Johnson Company,” claiming that those words 
were not in the original policy and were inserted by mistake on the copy. No 
witness testified that the original policy named the two companies as “the 
employer.” 

[1] The other theory regarding estoppel may in general be summarized as 
follows: The plaintiff claims that under the facts the insurer caused and allowed 
Mr. Benjamin to exercise such authority as would constitute him the ostensible 
general agent of the insurer and that his acts were in legal effect the acts of the 
company. We think not. Mr. Cranmer was manager of the group department. 
He obtained from Mullin-Acton Company an application for insurance. Not 
until after the death of Spencer Jackson Johnson did he have any further 
contact with the insured. After Mr. Cranmer obtained the application of the 
employer, Mr. Benjamin, who was a helper in his office, went out and inter- 
viewed the employees and obtained their individual applications. No other 
contacts are noted in the evidence until Mullin-Acton Company’s check dated 
January 14, 1932, was returned unpaid. At that time Mr. Benjamin was directed 
tc endeavor to collect the premium that check represented. He was not given 
authority to do anything regarding any other premium or take any action 
regarding or concerning the contract of insurance theretofore entered into. 
The plaintiff did not claim he was given express authority. On the other hand 
his express authority was reduced to writing and shows on its face that he had 
no power to write a contract or alter one. 


(2] In her opening brief the plaintiff states that: “This is an action on a cer- 
tificate issued to S. J. Johnson under a policy of group insurance.” The certificate 
issued to S. J. Johnson provided: “This is to certify that under and subject to the 
terms and conditions of a group policy of insurance Number G248,667 issued and 
delivered to Mullin-Johnson Company of San Francisco, California (herein called 
the employer) the life of Spencer Jackson Johnson, an employee, is thercby insured 
as of the date stated below * * *. In the event of termination of employment for 
any reason whatsoever, the employee's life insurance may be continued as_ pro- 
vided under the conversion privilege described on page two hereof.” On page 2 
the conversion privilege is stated which must be exercised within thirty-one days. 
It closes with the sentence: “Such life insurance policy, when issued, shall be 
dated as of the actual date of termination of employment.” By reason of the 
reference thereto in the certificate, the policy must : read in connection with the 
ee v. Equitable Life Assur. Soc., 62 N.D. 614, 244 N.W. 518, 85 
A.L.R. 1457. 


[3-5] The policy contained, among others, the following provisions: “The 
payment of any premium shall not maintain the insurance under this policy in force 
beyond the date when the next premium becomes payable, except * * *. A grace 
of thirty-one days during which the policy will remain in force will be allowed 
for the payment of all premiums except the first. * * * Insurance on such employ- 
ees shall terminate as of the date of termination of employment * * *.” Continu- 
ing, conversion privilege is set forth which is more completely stated, but in har- 
mony with the statement made in the certificate. Finally, section 18 of the policy 
was as follows: “No agent can make, alter or discharge this policy or extend the 
time for payment of premiums, nor can this policy be varied or altered or its con- 
ditions waived or extended in any respect, except by the written agreement of the 
Company, signed by the president or vice-president, or secretary, or assistant secre- 
tary, whose authority will not be delegated.” Under the clear terms of the con- 
tract, insurance under it ceased when employment ceased. Numerous cases have 
been brought and determined. Counsel have cited no authority, and we find none, 
that holds otherwise than that the termination clause in a group insurance policy 
will be given effect according to the clear wording thereof, Emerick vy. Connec- 
ticut General Life Ins. Co., 120 Conn. 60, 179 A. 335, 105 A.L.R. 413, and extended 
note. Under the conceded facts Mullin-Acton Company was adjudged a bankrupt 
and its employment of all employees terminated January 23, 1932. All parties so 
understood and so acted. Therefore, all insurance under the group policy ter- 


minated as of that date. Hoebel v. Travelers’ Ins. Co., 275 Ill.App. 551, The 
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fact that the employees were entitled within thirty-one days to convert their insur- 
ance did not prolong insurance under the group policy, but merely entitled them 
to apply for individual policies which would operate as from the date of the ter- 
mination of the employment. Schooley v. Metropolitan Life Ins. Co. (Tex.Civ. 
App.) 77 S.W.(2d) 886; Lewis v. Connecticut General Life Ins. Co. (Tex.Civ. 
App.) 94 S.W.(2d) 499; Thompson v. Pacific Mills, 141 S.C. 303, 139 S.E. 619, 
55 A.L.R. 1237. If, as contended by the plaintiff, on February 9, 1932, Mr. Ben- 
jamin stated to Mr. Mullin that the group insurance policy was still in force and 
effect, such act tended to “alter” the policy and “extend the time for the payment 
of premiums” in violation of section 18 of the policy. If, on the same day, Mullin- 
Johnson Company the affiliated company, and one of the employees of Mullin- 
Acton Company tendered to Mr. Benjamin the pro rata premiums of the employ- 
ees of Mullin-Johnson Company, the tender was an idle act as no employee, 
whether incorporated or not incorporated, of Mullin-Acton Company had any such 
right under the terms of the policy. Magee v. Equitable Life Assur. Soc., supra; 
Baker v. Prudential Ins. Co., 279 Ill.App. 5, 12, 13. As we have shown that the 
termination of the employment occurred on January 22, 1932, and that the sole 
remaining right of each employee was to convert his insurance, it is patent that 
the statement of Mr. Benjamin, on February 9, 1932, or thereabouts, did not and 
could not deprive the insurer of any available right. Therefore, there was neither 
a waiver by the defendant nor was an estoppel created against it. 21 C.J. 1135. 
The trial court did not err in granting a new trial, 

The order appealed from is affirmed. 

I concur: Nourse, P. | 

Spence, Justice, dissents. 


CLARKE v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 13964. 
Supreme Court of Colorado. May 10, 1937. 
68 Pacific Reporter (2d) 541. 
1. PRESUMPTION OF DISABILITY. 

Under policy not entitling insured to disability benefits until she became wholly 
and permanently disabled but providing that total disability was presumed per- 
manent when it existed for three months and that first monthly payment should 
be payable upon receipt of due proof of disability, insured who was injured June 
23, 1930, and who returned to work inefficiently to October 10, and then went to 
a hospital and recovered by February 2, 1931, was not entitled to recoer disability 
benefits from time of the injury and was properly awarded but one month’s dis- 
ability benefit commencing early in January, where insurer was advised by insured 
on December 30 that insured claimed total disability benefits since October 12 and 
in filling out blank fixed the last date on which she did any work as October 10 
which blanks reached insurer January 2. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2, PROOF OF DISABILITY. 

Insured was not entitled to refund of premiums paid after she became totally 
disabled and before filing of proof of disability under accident and health policy 
waiving premiums on receipt of proof of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

In Department. 

: — to District Court, City and County of Denver; James C. Starkweather, 
Judge. 

Action by Alice M. Clarke against the Equitable Life Assurance Society of 
the yr se States. Judgment was entered, and the plaintiff brings error. 

Affirmed. 


Con K. O'Byrne and William H. Scofield, both of Denver, for plaintiff in 
error, 


_ Percy A. Robinson and Carl C. Hearnsberger, both of Denver, for defendant 
in error. 

Burke, Chief Justice. 

Plaintiff in error is hereinafter referred to as Clarke and defendant in error 
as the company. 


Clark held an insurance policy in the company which provided that, in case of 
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total, permanent disability, she would be paid $50 per month. She was disabled 
as the result of an auto accident. The extent of that disability was not imme- 
diately apparent and she continued to pay premiums. Eventually she sued to 
recover these and monthly payments from the date of injury. To her complaint 
the company demurred for want of facts. That demurrer was sustained, she 
elected to stand, came here on error from a judgment of dismissal, and secured 
a reversal. Clarke v. Equitable L. A. Society, 96 Colo. 134, 39 P.(2d) 785. 

Answer and replication and trial to a jury followed. At the close of the evi- 
dence the company moved for a directed verdict giving Clarke one month’s benefit 
with interest and costs. That motion was sustained over Clarke’s objection, and 
judgment entered accordingly. To review that judgment the present writ is prose- 
cuted. We need not separately examine the eleven assignments. They present the 
questions of Clarke’s right to recover from date of the accident, her right to 
recover ad interim premiums, and the correctness of an order striking portions of 
her amended complaint. 

{1] Clarke was injured June 23, 1930. Aside from her physical injuries the 
shock of the accident caused development of goitre. She returned to work, inefh- 
ciently but for full compensation, to October 10, then went to a hospital in Novem- 
her and had the goitre removed. By February 2, 1931, she had fully recovered. 
Premium payments were $50 each, due quarterly, and she paid those falling on 
September 6 and December 6. The last was transmitted by letter December 30, 
at which time she advised the company that she had been “sick since October 12,” 
wished to claim for “total disability benefit,’ and requested necessary blanks, 
These were filled out and filed January 16, 1931. Therein she fixed the last date 
on which she did any work as October 10. It appears that her preliminary proof 
reached the company January 2, and it admits liability for compensation from that 
date to February 2. 

Provisions of the policy directly applicable are: “If the annuitant becomes 
wholly and permanently disabled * * * the society will waive subsequent premiums 
and pay * * * fifty dollars a month subject to the following terms and conditions: 
Disability benefits * * * shall be effective upon receipt of due proof, before default 
in the payment of premium, that the annuitant became totally and permanently 
disabled * * * in which event the society will grant the following benefits: Waive 
payment of all premiums * * * falling due after the receipt of such proof * * * 
the first monthly payment to be payable upon receipt of due proof of such dis- 
ability * * *. Disability shall be deemed to be Total when it is of such an extent 
that the annuitant is prevented thereby from engaging in any occupation or per- 
forming an® work for compensation of financial value, and such Total Disability 
shall be pfesumed to be Permanent when it is present and has existed continuously 
for not less than three months ;” 


It will be observed that nothing was due under this contract until Clarke 
became wholly and permanently disabled. By her own admissions that never hap- 
pened. She was wholly disabled from October 12 to February 2, but the admitted 
fact of her complete recovery by the latter date forecloses the question of permanent 
disability. Why then was the company liable at all? Because by a further provision 
of the contract total disability is presumed permanent when it exists for three 
months. Hence early in January that presumption and the company’s consequent 
liability became effective But for that presumption Clarke could get nothing save 
hy proof, and such proof, in the instant case, she could not make. Her permanent 
disability is a fiction, elevated to the dignity of fact by contract, but not available to 
her until so elevated. Again, “the first monthly payment to be payable upon receipt 
of due proof of such disability.” But “such disability” refers to “total and perman- 
ent” disability and there was no such proof. There was proof of total disability filed 
January 2, but the proof of permanent disability came only with the operation of the 
presumption, at least eight days later. Since the court has fixed, and the compan\ 
has conceded, the earlier date, Clarke has no cause of complaint. 

J2] As to premium refunds: Conceding that Clarke might recover from 
October 10 under the phrase “If the annuitant becomes wholly and permanently 
disabled * * * the society will waive subsequent premiums,” on the theory that 
“subsequent” relates to the date of such disability, the event never occurred. 
But that provision is expressly made “subject to the following terms and con- 
ditions,” and one of the conditions is that “due proof” must he made (or the 
presumption which takes its place must arise) “before default in the payment 
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of premium”; another is that the payments waived are those “falling due after 
the receipt of such proof” (or the attachment of the presumption which takes 
its place); and another is “the first monthly payment to be payable upon receipt 
of due proof of such disability” (or the attachment of said presumption). It 
follows that Clarke was obliged to keep up her payments until she made proof, 
or until the stipulated presumption arose, and that the company is under no 
obligation to refund such. 

As against these conclusions Clarke now particularly urges some language in 
our former opinion, and in that in Central Surety & Ins. Corp. v. Industrial Comm., 
84 Colo. 481, 492, 271 P. 617. 

[3] When this cause was here before the record was by no means clear or 
satisfactory, as an examination of the opinion of Mr. Justice Campbell discloses. 
We had, however, but to determine the sufficiency of an amended complaint. 
While a general demurrer had been sustained thereto, the judgment pronounced 
could only have followed a contrary ruling. That amended complaint contained 
charges of fraud and deceit, allegations of earlier preliminary claim and proof, 
and other statements of fact which, if established, would make out plaintiff’s 
case without recourse to the contracted presumption of permanency arising from 
three months’ total disability. All this the demurrer admitted, and the court was 
clearly in error in sustaining it. In the light of the company’s denials and the fail- 
ure of Clarke’s proof, an entirely different situation now confronts us and our 
former opinion is hence not controlling. 

Central Surety & Ins. Corp. v. Industrial Comm., supra, was a workmen’s 
compensation case. We were there dealing with the proper interpretation of the 
word “immediately” as used in the statute and as applicable to the facts. An 
examination thereof in the light of the contract now before us and our comment 
thereon will disclose the inapplicability of that authority. In view of the fore- 
going we find it unnecessary to examine the motions to strike and the ruling 
thereon. 

The judgment is affirmed. 

Hilliard and Bakke, JJ., concur. 


Ex parte KNIGHTS OF PYTHIAS OF NORTH AMERICA, SOUTH 
AMERICA, EUROPE, ASIA, AFRICA, AND AUSTRALIA, 
JURISDICTION OF FLORIDA. 
Supreme Court of Florida, Division B. May 21, 1937. 
174 Southern Reporter 464. 
1 RATIFICATION. 


While subordinate lodge of fraternal benefit society existing under the 
law with representative form of government and ritualistic organization wherein 
members are grouped in subordinate lodges operating under jurisdiction of 
supreme authority may not waive restrictions in by-laws against promises to pay 
endowment dues to keep life policy alive on insured’s default, yet supreme body 
may expressly or impliedly ratify agreement under which local officers will 
apply undistributed sick benefit accruals on prdmium payments necessary to 
keep policy from default. 

(For other cases, see Insurance, Dec. Dig. § 753[1]}.) 

2. MEMBERSHIP. 
_ Whether insured was a member of fraternal benefit society in good stand- 
ing at time of his death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Ex parte proceedings in certiorari by the Knights of Pythias of North 
America, South America, Europe, Asia, Africa, and Australia, Jurisdiction of 
Florida, a corporation, to quash a judgment of the circuit court of Duval county 
affirming a judgment of the civil court of record of such county. 

Writ denied. 

S. D. McGill, of Jacksonville, for petitioner. 

Montague Rosenberg, of Jacksonville, opposed. 
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JANELUNAS v. PRUDENTIAL INS. CO. Gen. No. 39306. 
Appellate Court of Illinois. First Division. First District. June 14, 1937. 
9 Northeastern Reporter (2d) 257. 
SOUND HEALTH. 


In action on life policies requiring that insured be in sound health at time 
of delivery of policies, judgment for plaintiff to effect that insured was in sound 
health would be reversed as against the manifest weight of the evidence, where, 
within five months of delivery of policies, insured died from tuberculosis and 
cancer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Cook County; Donald S. McKinlay, Judge. 

Action by Olga M. Janelunas, executrix of the estate of Kazimir Mulolis, 
deceased, against the Prudential Insurance Company of America, on. two life 
policies issued on January 26, wherein the defense was that insured, who died 
on June 13 of tuberculosis and cancer, was not in sound health at time of delivery 
of policies. From a judgment for plaintiff to effect that insured was in sound 
health on dates of applications and delivery of policies, the defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

Earl J. Walker, of Chicago, for appellee. 

O’Connor, Justice. (Publish abstract only.) 


JANELUNAS v. JOHN HANCOCK MUT. LIFE INS. CO. Gen. No. 39466. 
Appellate Court of Illinois. First Division. First District. June 14, 1937. 
9 Northeastern Reporter (2d) 257. 
CANCER. 


In action on life policies, wherein insurer's defense was that insured was 
not in sound health at time of delivery of policies and that he had falsely repre- 
sented in his applications that he was in good health, evidence raised fact 
questions for jury, so that trial court was not warranted in entering judgment 
for insurer, notwithstanding verdict of jury, though insured died from tubercu- 
losis and cancer 38 days after policies were issued. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Superior Court, Cook County; John P. McGoorty, Judge. 

Action by Olga M. Janelunas against the John Hancock Mutual Life Insur- 
ance Company on two life policies issued on May 6, wherein the defense was 
that the insured, who died on June 13, of tuberculosis and cancer, was not in 
sound health at time of delivery of policies, and that he had falsely represented 
in his applications that he was in good health. From a judgment notwithstand- 
ing a verdict for the plaintiff, the plaintiff appeals. 

Reversed and remanded. 

See, also, 9 N.E.(2d) 257. 

Earl J. Walker, of Chicago, for appellant. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellee. 

O'Connor, Justice. (Publish abstract only.) 


McNEIL v. AMERICAN LIFE OF ILLINOIS. Gen. No. 39250. 
Appellate Court of Illinois. Second Division. First District. June 8, 1937. 
9 Northeastern Reporter (2d) 258. 

LIMITATION OF LIABILITY. E 

Under life policy limiting insurer’s liability if death occurred by disease of 
heart or blood vessels, testimony of physician who attended insured during last 
illness that death occurred from cerebral hemorrhage or rupture of blood vessel 
in brain, which opinion was formed after examination nine or twelve hours before 
insured’s death and without post mortem examination or X-ray, required judg- 
ment only for limited liability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Municipal Court of Chicago; John H. Lyle, Judge. 
Suit by John H. McNeil against the American Life of Illinois, a corpora- 
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tion, on two policies insuring the life of plaintiff’s wife, one of which policies 
contained a provision limiting liability to one-fourth of the face amount of the 
policy if death occurred by disease of the heart or blood vessels. From a judg- 
ment for plaintiff for $342.25, defendant appeals. 

Reversed and rendered. 

Musgrave, Oppenheim, Price & Ewins, of Chicago, for appellant. 

White, Gaines & Mosely, of Chicago (Fleetwood M. McCoy, of Chicago, of 
counsel), for appellee. 

ScANLAN, Justice. (Publish abstract only.) 


COONS v. HOME LIFE INS. CO. OF NEW YORK. Gen. No. 39266. 
Appellate Court of Illinois. Third Division. First District. June 30, 1937. 
Rehearing Denied July 12, 1937. 

9 Northeastern Reporter (2d) 419. 

1. CREDIT. 

Where, on due date of life policy premium December 25, 1932, small equity 
remained in policy after deduction of policy and premium loans which was applied 
to purchase sufficient nonparticipating term insurance to carry life of policy to 
January 25, 1933, the dividend for 1932 payable March 25, 1933, which was allotted 
to insured on insurer’s books, constituted a “credit” which under terms of policy 
was required to be applied to purchase further term insurance so as to render policy 
in force when insured died February 21, 1933. 

A “credit” in its usual meaning is a sum credited on the books of a 
company to person who appears to be entitled to it. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. DIVIDEND. 

The “annual dividend” of a mutual insurance company and “divisible sur- 
plus” referred to in policy are equivalent, as respects insured’s rights to applica- 
tion thereof. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. EXTENSION. 

Where life policy provided that in event of default in premium payments, 
insurance should be extended as paid-up nonparticipating term insurance to extent 
of net remaining cash value, insured was entitled to 30-day grace period after 
expiration of such extended term insurance, so as to render insurer liable on policy 
when insured died during such grace period, for amount payable less premium 
for such period. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

\ppeal from Municipal Court of Chicago; Charles F. McKinley, Judge. 

Action by Sarah E. Coons against the Home Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Winston, Strawn & Shaw, of Chicago, Benjamin R. C. Low, of New York 
City, and George T. Evans, George B. Christensen, and Gerard E. Grashorn, all 
of Chicago, for appellant. 

Nicholas J. Mascha, of Chicago, for appellee. 

HEBEL, Justice. 

This is an appeal by the defendant from a judgment of $3,614, entered in the 
municipal court of Chicago in favor of the plaintiff, the beneficiary named in the 
life insurance policy issued by the defendant. A trial was had before the court, 
without a jury. 

The facts are substantially that the policy was issued on March 27, 1914, 
in the face amount of $5,000. Premiums were payable quarterly in the amount of 
pecs - the 25th day of June, September, December, and March. The policy 
provided : 

“(a) All premiums were payable in advance and the payment of a premium 
or installment thereof did not continue the policy in force beyond the date when 
the next premium or installment was due. 

.. ."(b) A grace of one month for the payment of each premium after the first; 
if death occurred within the grace period the unpaid premium was to be deducted 
from the amount payable. 

“(c) ‘This policy shall participate in the surplus of the Company and the 
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proportion of the divisible surplus accruing hereon shall be ascertained and dis- 
tributed annually by the Company.’ , 

“(d) At the option of the insured ‘such dividends on the 25th day of March 
of each year’ might be: (1) Paid in cash; (2) Applied toward Premium; (3) 
Applied to purchase paid-up additions; (4) Left to accumulate at interest. 

“(e) ‘After this policy shall have been in force three full years, the owner, 
within three months after any default in payment of premium, but not later, may 
elect (a) to surrender the policy of its Cash Value; or, (b) to have the insur- 
ance continued in force as term insurance from the date of such default * * * 
for an amount equal to the face amount of this policy * * * less any indebtedness; 
or (c) to purchase participating paid-up life insurance * * * ’ 

“(f) Automatic extended insurance. ‘On default in the payment of any 
remium hereon the insurance shall be continued * * * as paid-up non-participating 
erm Insurance as provided in option (b) aforesaid if the insured shall not within 

three months after such default surrender this policy * * * for its Cash Value, or 
paid-up insurance.’ 

“(g) ‘In lieu of automatic extended insurance the Company will, on receipt 
of a satisfactory request from the owner * * * advance the amount of any unpaid 
premium as a lien on the policy with interest in advance at the rate of six per 
cent, * * * if, after deducting from the cash value all existing indebtedness and 
interest, * * * the balance shall equal or exceed the overdue premium with interest. 
Subsequent premiums will in like manner be advanced from time to time * * * 
until the Cash Value * * * is not sufficient to cover the accumulated indebtedness 
and advance the premium. If the Cash Value * * * be * * * insufficient to pay 
an entire quarterly premium any excess of the Cash Value hereon over the 
indebtedness shall be used to purchase extended term insurance as aforesaid.’ ” 


Until September 28, 1923, insured paid his premiums regularly and had no 
loans. On that day he obtained a loan of $838 on the policy. This loan was never 
repaid. Although assured made some payments on account and paid some 
premiums in cash, most of the premiums from that time on were advanced by the 
company under the automatic premium lien provision, that is, in substance, were 
paid out of the equity in the policy. 

When the September 25, 1932, premium was due, the total amounted to 
$1,869.27. This premium was paid by a further automatic loan on the policy, 
thereby in¢reasing the total loan to $1,913.71. 

When the December 25, 1932, premium became due the cash value of the 
policy was only $11.36 over the amount of this loan of $1,913.71, which was 
reduced to $1,885.39 by crediting back unearned interest. This equity of $11.36 
was applied by the company to the purchase of nonparticipating term insurance 
under the provisions of the policy. The face amount of the policy less the indebted- 
ness at that time was $3,114.61 ($5,000 minus $1,885.39), and with the $11.36, 
$3,115 worth of nonparticipating term insurance for one month was_ purchased. 
a term insurance expired January 25, 1933. The assured died on February 21, 
1933. 

Defendant made an apportionment based on its earnings for the calendar 
year 1932, and to meet its dividend requirements for the calendar year 1933. 
Upon this calculation the sum of $40.75 was “the recorded preliminary calculation 
of a dividend that would have been allotted and become due and payable on 
March 25, 1933, if on that date the assured had been alive and the policy been 
in full force and all premiums due had been paid.” 

The plaintiff concedes that the facts contained in defendant’s statement give 

a sufficient outline of the matters in controversy with respect to the finding of 
the court followed by the judgment for the plaintiff on the proposition that the 
defendant was bound to apply the divisible surplus toward the payment o 
premiums. However, the plaintiff relied for recovery on four additional theories, 
which were rejected by the trial court. Since the entire record is before this 
court, the plaintiff requests that these points be considered, and urges that the 
trial court erred in finding against the plaintiff on the following propositions: 
_ _ That the defendant was not obliged by the terms of the policy to keep same 
in full force and effect for three months after the default in premium on December 
25, 1932, in the event that there was insufficient equity in the policy to purchase 
automatic extended insurance for that period of time; 
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That the defendant was not obliged to notify the insured that the policy sued 
upon had lapsed; 

That the defendant did not waive compliance with any of the terms of the 
policy sued upon; and 

That the terms of the policy sued upon did not require the defendant to 
commence the computation of extended term insurance commencing from the last 
day of the days of grace. 

Counsel for the defendant argues that the policy provides that the insured was 
not to share in the divisible surplus of the company except annually, and by failing 
to pay premiums insured failed to fulfill essential conditions precedent for the 
last policy year. 

The plaintiff, however, does not accept this as a proper construction of the 
provisions of the policy, and replies by saying that every member of a mutual 
insurance company has an interest in the surplus funds of the company, and when 
the share that an individual member is entitled to has been ascertained, it con- 
stitutes a credit to the policy, and the insurer must apply it toward the payment 
of premiums to prevent a forfeiture. 

{1] On this controverted question of annual dividends, the policy provides: 

“This Policy shall participate in the surplus of the Company and the pro- 
portion of the divisible surplus accruing hereon shall be ascertained and distributed 
annually by the Company. 

“Dividend Options. At the option of the Insured or the owner of this Policy 
such dividends on the 25th day of March of each year be either (1) Paid in 
cash; or (2) Applied toward the payment of any premium or premiums; or, 
(3) Applied to the purchase of paid-up additions to the policy; or (4) Left to 
accumulate to the credit of the Policy with interest at the rate of three per 
centum per annum and payable at the maturity of the Policy, but withdrawable 
on any anniversary of the Policy.” 

The contract further provides that where there is a default in the payment 
of any premium the insurance shall be continued without action on the part of 
the insured as paid-up nonparticipating term insurance. The provision is headed 
“Automati¢ Extended Insurance,” and the language used is as follows: “On 
default in the payment of any premium hereon the insurance shall be continued, 
without action on the part of the insured, as paid-up nonparticipating Term Insur- 
ance as provided in option (b) aforesaid if the insured shall not within three 
months after such default surrender this policy to the Company at the Home 
Office for its Cash Value, or paid-up insurance.” 

There is evidence in the record which indicates that the defendant, insurer, 
made an apportionment based on its earnings for the calendar year 1932, and 
it further appears from the evidence that this was done to meet its dividend 
requirements for the calendar year 1933; that according to the calculation of the 
defendant there was a credit to the insured of $40.75 dividend, which appears 
on the books of the company. 

Now then, we find that when the premium of December 25, 1932, was due, 
there was an equity of $11.36 which had accrued for the benefit of the insured, 
and this equity was applied by the company toward the purchase of nonparticipating 
term insurance under the provisions of the policy, and carried the life of the 
policy to January 25, 1933. 

When this dividend or surplus which has been termed accrued was due, the 
policy was still in force, and the language of the policy used as to automatic 
extended insurance is that “on default in the payment of any premium hereon 
the insurance shall be continued,” if there is a credit appearing on the books of 
the company, which, according to the contract of insurance, must be applied toward 
the purchase of paid-up nonparticipating term insurance. Now, applying this 
$40.75 toward the purchase of term insurance, this credit was a part of the insur- 
ance policy, the subject of this litigation, using the word “credit” in its usual 
meaning—a sum credited on the books of a company to a person who appears to 
be entitled to it. ‘ 

[2] There has been an effort by counsel for the defendant to distinguish between 
what is termed dividend and divisible surplus. The construction we shall adopt is 
that contained in the policy itself when reference is made to an “annual dividend” 
in this language, “divisible surplus accruing hereon shall be ascertained and 
distributed annually.” Therefore there is not much difference if we apply the 
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words of the contract. When we speak of a dividend we mean a surplus, and 
when we refer to a surplus we mean a dividend, and there is not enough differ- 
ence to disturb the construction we have followed. 

Counsel for both litigants have cited cases upon the questions involved, but 
our conclusion is that at the time of the death of the insured, and when the 
policy was still in force, there was a credit of $40.75 which could have been 
applied as provided for under the terms of the policy issued to the insured, since, 
as we have heretofore stated, the policy provides that when there is a default, 
the amount of the dividend or the amount of a divisible surplus accruing shall 
be used to purchase further nonparticipating term insurance previded for in the 
contract. Therefore, the insurance policy had not expired because of a default 
in payment of premium; on the contrary, there was a credit which should have 
been applied to pay for nonparticipating term insurance. 

The defendant cites the case of Rawson v. Hancock Mut. Life Ins. Co., 288 
Ill.App. 599, 6 N.E.(2d) 474, 478, and calls this court’s attention to the following 
language: “The plaintiff seriously insists that the defendant was indebted to the 
insured more than $10.74, which was the quarterly premium on the policy, and 
therefore the company should have used that to pay the premium for another 
quarter and kept the policy in full force and effect. They arrive at this conclusion, 
that by the admission of the defendant the cash surrender value of the policy 
was $4.06, and they further contend that there was an apportionate part of a 
dividend amounting to $8.19 which was due insured, and the two sums equalled 
$12.25, or more than enough to pay the premium due April 18, 1933. The plaintiff 
introduced in evidence the resolution of the board of directors of the defendant 
company, which was passed on November 14, 1932. It provided for a dividend 
for policies, ‘which shall be in force on their respective anniversaries in 1933.’ 
The anniversary of the policy in question is the date that it ‘was issued, namely, 
July 18.” Then follows this pertinent language of the court: “This policy was 
not in full force on that date and was not entitled to participate in any dividends. 
Therefore, it was not entitled to have this amount applied on the payment of 
the past due premium.” 

It is evident from the opinion of the court that at the time in question, under 
the terms of the policy the $4.06 remaining of the cash surrender value was 
applied by the defendant to the purchase of paid-up insurance on the life of 
William H. Rawson, which sum was sufficient to buy a paid-up policy for the 
sum of $7, which together with post mortem dividends and interest, was tendered 
to ‘the plaintiff. Such was not the fact in the instant case. The insurance policy 
was in force, and accordingly the plaintiff as the beneficiary was entitled to have 
the aniount in question applied as suggested, which is in accord with the insurance 
contract. 

vere is another feature of the insurance contract and that is, the contract 
provides that “on default in the payment of any premium” the insurance shall be 
continued as paid-up nonparticipating term insurance. Then the contract makes 
paragraph (b) on loan and surrender values controlling, wherein it is provided 
“(h) to have the insurance continued in force as term insurance from the date 
of such. default, without future participation and without the right to loan or 
cash values, for, an amount equal to the face amount of this policy and any 
outstanding dividend additions, less any indebtedness to the company hereon.” 

[3] It is to, be noted that this provision continues the insurance as term 
insyrance, and in thé instant case the policy was continued by applying $11.36 
as premium for the extended period of one month to January 25, 1933, which 
contract for this class of insurance could he continued by the payment of a 
premium, ,Béing so, when the time expired the insured was entitled to a grace 
period of 30 days. The insured died within the period, and when death occurs 
within the period of grace the premium shall be deducted from the amount payable 
theréundet. ee ; 

he parties, to this insurance contract agreed upon its terms and to the pay- 
ment of the’ sums provided for ‘in the contract. 


[4], The law, abhors, a. forfeiture. This applies to the defendant Insurance 
Company. While the company admits that there is $40.75 due, still by its theory 
this; sum_ cannot, be. applied ,to continue the insurance. In other words, the con- 
tract, is forfeited, and the Insurance Company retains the amount. 
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The judgment entered in the trial court was proper, and is accordingly 
affirmed. 

Judgment affirmed. 

Denis E. Sullivan, P. J., and Hall, J., concur. 


JOSEPH et al. vv. METROPOLITAN LIFE INS. CO. Gen. No. 39454. 
Appellate Court of Illinois. First Division. First District. June 28, 1937. 
9 Northeastern Reporter (2d) 463. 
DISEASE OR INJURY. 

In action on life policy, evidence as to whether insured died from fall or from 
heart disease supported verdict allowing recovery under provision of policy for 
double indemnity benefits for death from bodily injuries through external, violent, 
and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Superior Court, Cook County; William J. Lindsay, Judge. 

Action by Saul Joseph and another, administrators, etc., against the Metro- 
politan Life Insurance Company, on two policies insuring the life of Sherin 
Joseph, providing for double indemnity if insured died as a result of bodily 
injuries through external, violent, and accidental means. The defendant admitted 
its liability for the face of the policies, but denied that insured died from bodily 
injuries. and took the position that her death was caused by heart disease. From 
a judgment for plaintiffs for the amount claimed, defendant appeals. 

Affirmed. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

Raymond C. Schnell, of Chicago, for appellees. 

O’Connor, Presiding Justice. (Publish abstract only.) 

NATIONAL LIFE & ACCIDENT INS. CO. v. HOUSE. No. 15550. 
Appellate Court of Indiana, in Banc. June 16, 1937. 
9 Northeastern Reporter (2d) 133. 
1. OTHER INSURANCE. 

Clause in industrial life policy providing for forfeiture thereof if other insur- 
ance issued to insured by insurer was in force at date of policy was required 
to be strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

2 KNOWLEDGE OF INSURER. 

Fact that insurer’s method of keeping its records prevented it from knowing 
that it had issued other policies on insured’s life did not prevent its receipt of 
seventeen weekly payments under industrial life policy from constituting a waiver 
of provision thereof requiring forfeiture where policy was issued to one already 
insured with insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. WAIVER. 

Insurer by receiving seventeen weekly payments on industrial life policy 
waived provision thereof requiring forfeiture where policy was issued to one 
already insured with insurer, notwithstanding insurer did not know that other 
policies issued to insured were then in force. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. TENDER. 
. Tender by insurer to beneficiary after death of insured of amount of premiums 
paid on industrial life policy did not relieve insurer from its liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

5. KNOWLEDGE OF AGENT. 

Knowledge of insurer’s agent, from whom industrial life policy was obtained, 
that other policies had been previously issued to insured by insurer was sufficient 
notice to insurer to put it on inquiry concerning whether prior policies remained 
in force. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 
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Action by Alberta House against the National Life & Accident Insurance 

Company. mane for plaintiff, and defendant appeals. 
rmed. 

Craig & Craig, of Evansville (Thomas J. Tyne, Jr., of Nashville, Tenn., of 
counsel), for appellant. 

McDonald & McDonald, of Princeton, and Lockyear & Lockyear, of Evans- 
ville, for appellee. 

KimE, Judge. 


The appellee in an amended paragraph of complaint alleged that she was the 


beneficiary in a policy of industrial insurance issued by the appellant on the life 
of one Earl House, a copy of which policy was attached to and made a part of 
the complaint; that the policy was issued on February 6, 1933, in consideration 
of a premium of 35 cents being paid each week thereafter; that by the terms 
of the policy appellant agreed to pay to the beneficiary at the death of the insured 
the sum of $343; that the weekly payments were duly made to and including the 
week of June 8, 1933, the day on which the insured died; that the proper proofs 
of death and all conditions of the policy on the part of the insured and beneficiary 
had been performed; and that she was entitled to the face of the policy plus 
‘6 per cent. interest from date of death of the insured. 

To this amended paragraph of complaint, so far as is material here, the 
defendant answered in three paragraphs and in the third of which, for defense 
to the cause of action alleged in the complaint said that said Earl House executed 
a written application for the policy of insurance in question and therein said 
that he was not insured in the appellant company. 

The answer further alleged that the policy contained the following provision: 


“Unless otherwise stated in the ‘Space for Endorsement’ in a waiver signed 
by the President or Secretary, this Policy is void if the insured before its date 
has been rejected for insurance by this or any other company, order or Associa- 
tion; or if any Policy on the life of the Insured has been issued by this Company 
and is in force at the date hereof, unless this Policy contains an endorsement 
signed by the President or Secretary that such prior Policy may be in force. The 
‘Company shall not be presumed or held to know of the existence of any previous 
rejection, or any previous Policy unless such fact or facts shall be expressly shown 
in the application, and the issue of this Policy shall not be deemed a waiver of 
this condition.” 


That the insurer had no way of knowing whether or not the insured was 
carrying other policies with the company; that the agent who procured the applica- 
tion specifically asked the insured whether or not he had other policies with the 
company and that the insured told him that he previously had, but that they were 
not now in force; that the agent insisted that insured communicate with his father 
to ascertain definitely whether or not the policies were in force; that before the 
policy was issued the insured told the agent that he had information from his 
father at Nashville, Tenn., where the other policies had been issued, to the effect 
that these policies were not now in force and that the insured falsely and 
fraudulently represented to the appellant’s agent that he had no other policies in 
force at the time of making the application; that the policies in force in appellant 
aggregated more than $400 and that if the appellant had known this it would not 
have issued the policy sued upon for the reason that a rule of the company pre- 
vented it; that the insured caused the premiums on the three policies issued by 
the Nashville office to be paid by his father and that on the policy in suit the 
application was made to the agent in Evansville and all the premiums on said last 
issued policy were paid in Evansville; that the agent who collected and received 
the premiums on the first three policies had no notice or knowledge that insured 
had applied for another policy or that such policy had been issued to him; that 
the agent of the appellant in Evansville, who delivered the policy sued on and 
who collected and received the premiums thereon, had at no time prior to the 
death of insured any notice or knowledge that insured had obtained the three 
policies in Nashville; that these policies were all issued by the appellant’s industrial 
department and were small industrial policies, premiums ranging from 10 cents 
to 35 cents per week; that this department issued/15,000 to 20,000 policies per 
week; that the appellant did not, at the time of the issuance of the policy in suit, 
keep a list of or ledger account with the holders of its industrial policies, but 
the company kept its record solely by number of the policy; that it had no means 
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whatever of identification of the applicant for additional insurance; that the cost 
of conducting its business in any manner other than by the numbers of the policies 
would add to the cost and expense of the insured and make it prohibitive; that 
the provision above quoted was inserted in all industrial policies for the purpose 
of insuring nonduplication of risks; and that the policy sued on had not been 
indorsed as provided thereby. 


To this third paragraph of answer to the amended first paragraph of com- 
plaint the appellee demurred, for the reason that the facts stated in said paragraph 
of answer were not sufficient to constitute a defense to the complaint herein. The 
memoranda thereto alleged that as to each of the policies of insurance some agent 
or ofhcer of the company had knowledge at all times; that the appellant was 
charged with knowledge of its agents and officers and could not avoid said knowl- 
edge by any bookkeeping method pursued by it; that the policy herein sued on did 
not in any way refer to the application pleaded in the answer; that said applica- 
tion was not made a part of the policy, and that the policy itself provided that it 
contained the entire agreement and that the prohibition or inhibition pleaded in 
the answer was one made for the benefit of the insurer and could be waived by it; 
that the defendant is charged with all notice or knowledge possessed by any or 
all of its agents procured by them in the conduct of its business and in line 
of their respective duties to said appellant; that the appellant could not be relieved 
of the liability because some particular agent or agents did not have knowledge 
of facts known to other agents or representatives of the company; that the 
insured had no knowledge of any rules of the company ‘as to any maximum 
amount of insurance that it could issue on the life of any particular individual ; 
that the allegation that the appellant company had no knowledge or notice when 
it wrote the policy sued on to the effect that the insured was carrying other policies 
of insurance with the company is a conclusion and is not sustained by any aver- 
ment of fact, but, on the contrary, is in irreconcilable conflict with the facts which 
are specially alleged in said paragraph of answer; that the conditions of the clause 
above quoted are void and not binding upon the appellee for the reason that under 
the facts pleaded it appears that the appellant had waived said provisions; that 
the parties hereto in making the contract were dealing at arms length, no relation 
of trust or confidence existed between them; that it affirmatively appears that 
the facts were equally available to the insurer; that it had just as good an oppor- 
tunity to know the facts as did the insured; that the alleged misrepresentation 
was not to any fact peculiarly within the knowledge of the insured of which 
the insurer did not have an equal or better opportunity to know; and that no facts 
were pleaded justifying the insurer in relying upon the alleged misrepresentation. 


The court sustained this demurrer whereupon a trial was had, which even- 
tually resulted in a judgment being returned for the appellee in the sum of $380.27. 
The only error assigned here for reversal is that the court erred in sustaining the 
demurrer of the appellee to the third paragraph of appellant’s answer to the 
amended first paragraph of complaint. It might be noted in passing that there were 
originally two paragraphs of amended complaint, but the second one was dismissed 
prior to the trial. 


The appellant contends under his propositions, points, and authorities that the 
making of the alleged false representations by the insured in his application was a 
misrepresentation material to the risk; that this rendered the policy voidable; that 
there was no specific indorsement on the policy, and that this also made it void; 
that since the insurer relied upon the expressed representations of the insured and 
having no actual knowledge to the contrary, and inasmuch as the answers were 
false and fraudulent, that they were in contravention of the terms thereof and 
hence the policy was void; that the provisions of the policy in the clause above 
quoted made the policy in suit void as other policies had been issued, and since 
the insurer could not be presumed or held to know of the existence of such prior 
policies unless such facts were specifically shown by the application; that the 
issuance of the policy in suit should not be deemed a waiver of such conditions 
because they were not illegal nor against public policy and were in such contract 
as the parties had the right to make; that since this was an industrial policy and 
the insurer’s books did not reveal the names of the policyholders that to do other- 
wise would make the cost thereof prohibitive and for that reason the insurer makes 
such industrial contracts in sums not to exceed $400; and that under such circum- 
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stances the general rule that insurance companies are charged with knowledge of 
prior policies should not apply. 


The appellee contends that the insurer is charged with the knowledge pos- 


sessed by its agents procured in the conduct of insurance business and in line of 
their respective duties and that the agent of the insurer at Evansville acting within 
the scope of his authority relative to the risk herein question had knowledge that 
the insured had had other policies with the insurer; that this knowledge was 
binding upon the insurer; that since the insurance company had this knowledge 


which could have enabled it to declare the policy void, its failure to timely do so, 


coupled with the further reason that it accepted premiums on the policy in question 
from February until June, the forfeiture provision was thereby waived. 

The pleadings at the time of the ruling on the demurrer disclosed that the 
insured had applied for the policy in suit on February 6, 1933, and that the agent 
of the insurer was specifically informed that other policies in this company had 
been in existence; that upon inquiry by the insured information was given him to 
the effect that the policies were not then in existence. That with this knowledge 


on the part of thesinsurer the policy in suit was issued and that from that date 


until the insured died on June 8, 1933, the insurer had accepted the weekly pre- 
miums on the policy. 

{1] The forfeiture clause above quoted, since forfeitures are abhorrent, must 
be strictly construed against the insurer especially since it exacts from the bene- 
ficiary at the risk of a drastic penalty the disclosure of facts which the insurer 


knew or was bound to know, while the insured might have heen in absolute good 
faith perfectly ignorant of the exact situation, Conceding here that the alleged 
misrepresentations were material to the risk and which, had they been known to 
the insurer, the policy would not have been issued, still here the insurer through its 
agent in Evansville had knowledge of the fact that other policies had been issued 
by the company, and by very little effort, on the part of the insurer, the fact could 


have been ascertained definitely as to whether or not the policies were then in 
force, and since appellant did not endeavor to determine the facts, a very different 


situation obtains than when a positive misstatement peculiarly within the knowledge 
of the appellant is made. 


“Treating, then, this forfeiture clause, for that is what in effect it is, with the 
severe strictness which under the adjudged cases its harshness merits in such 
instances as this record exhibits, it is, a priori, obvious that evidence of much less 
probative value will be deemed sufficient to prove a waiver of this caustic provision 
than would be considered adequate to establish a waiver of some more reasonable 


or just restriction.” Monahan vy. Mutual L, Ins, Co. (1906) 103 Mad, 145, 63 A, 
211, 212,5 L.R.A.(N.S.) 759, 


[2, 3] The complaint alleges that from the date upon which the policy in ques- 
tion was issued to the date of the insured’s death a period of seventeen weeks had 
expired and the insured had made at least seventeen weekly payments to the insurer 
which the insurer received and retained. There was no suggestion or intimation in 


the pleadings that the policy under and on account of which the payments were 


made was in any way questioned by the insurer. “It could rightfully collect and 


receive those premiums from the” insured “only in the event that it considered” 
him “the holder of a valid policy. If a condition of fact existed which vitiated 
that policy, or which precluded it from having had validity in its inception, by 
virtue of a term of the contract; and that condition of fact was known by the 
insurer, or ought to have been known by it, and was not known by the beneficiary, 
—then the continuous receipt of the premiums by the insurer must be taken to 


indicate that the insurer did not rely on that condition of fact, but elected to waive 


the cause of forfeiture or invalidity, because upon no other hypothesis could it 
justify the collection of the premiums. It is undoubtedly true that a party cannot 
be said to have waived an objection of which he was not aware; and it has been 
insisted that the insurance company could not be held to have waived the provi- 
sions of clause or condition” in question “because it did not know when it issued the 


policy sued on that it had previously written another policy on the same life.” It 


was here alleged “that the method pursued in keeping its records and its books 


prevented the company from actually knowing that there was a prior outstanding 
policy on the same life. But that is no answer to the asserted waiver. When courts 
come to deal with questions of waiver in cases like the one at bar, a rigid applica- 
tion of the general rule requiring that there shall be actual knowledge of the for- 
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feiture, or of the existence of the cause producing a forfeiture, before there can 
be a waiver, will not be insisted on. Baltimore L. Ins. Co. v. Howard, 95 Md. 244, 
258, 52 A. 397, Thus in the case of Supreme Lodge K. of P. v. Kalinski, 163 
U.S. 289, 16 S.Ct. 1047, 1051, 41 L.Ed. 163, it appeared that Kalinski had been in 
default in paying his lodge dues, though he regularly paid his assessments on his 
benefit certificate. Under the laws of the order, his delinquency in paying his lodge 
dues forfeited his insurance under the benefit certificate. After his death, his 
beneficiary sued upon the certificate, and the suit was defended on the ground that 
his failure to pay his lodge dues forfeited his insurance under the benefit certifi- 
cate. It was answered that by the receipt of his assessments the forfeiture was 
waived. In reply to this, it was contended that the grand lodge had accepted the 
assessments, which is merely another term for premiums, without knowing that 
Kalinski was in default to the local lodge for dues, and that, being ignorant of the 
default, it could not be held to have waived it. The Supreme Court of the United 
States, speaking by Mr. Justice Brown, said, in dealing with that feature of the 
case: ‘Granting that the continued receipt of premiums or assessments after a for- 


feiture has occurred will only be construed as a waiver when the facts constituting 


a forfeiture are known to the company (New York L. Ins. Co. v. Davis, 95 U.S. 
[425] 427 [24 L.Ed. 453]; Bennecke v. Connecticut Mut. L. Ins. Co., 105 U.S. 355 
[26 L.Ed. 990]), this is true only of such facts as are peculiarly within the knowl- 
edge of the assured. If the company ought to have known of the facts, or, with 
proper attention to its own business, would have been apprised of them, it has no 
right to set up its ignorance as an excuse.’ In Tobin vy, Western Mut. Aid Soc., 
~ 1). XT r e ° ° * 

72 Towa 261, 33 N.W. 663, 665, it was held that the defendant had waived a for- 


feiture for nonpayment of assessments by receiving and retaining subsequent annual 
dues, though ignorant of the grounds of forfeiture. The court said: “The fact that 
the company, in receiving and retaining the money, did not know of the previous 
grounds of forfeiture, or intent to waive the same, is not material. * * * By the 
exercise of the slightest diligence, the defendant could have ascertained the alleged 
failure of Mrs. Tobin to pay assessments, and, by the return of the money collected 
during the months intervening before her death, prevented her from being lulled 
into security hy the misleading acts of the company. 


“Tt will not do to say that, in order to avoid expense, the company’s books were 
kept in such a manner as not to disclose the names of the assured, and therefore 
that it could not know, when the second policy was issued, that there was a prior 
one of its own outstanding on the same life. If the company, to serve its own 
purposes, saw fit to adopt an imperfect and incomplete system of recording its 
policies, whereby its books failed to show what, if prudently and methodically kept, 
they would have revealed with respect to the names of the insured, it certainly 
should not he permitted to set up its own ignorance, resulting from its own negli- 
gence, as a valid reason for the nonapplication of the doctrine of waiver. It can- 


not be doubted that the company ought to have known the names of the persons 
upon whose lives it carried risks: and it is obvious that a proper attention to its 


business would have apprised its officers of those names, and consequently it has 
no right to set up its voluntary and censurable ignorance of those names as an 


excuse for not knowing that a prior policy had been issued by it on the life of Mary 
J]. Martian. It ought to have known that it had issued the first policy, and it will 
not be heard to say that it did not know that fact, merely because it kept its records 
in such an imperfect way that they did not contain the names of the insured. It 
must be treated as knowing what it ought to have known. It did issue the first 
policy, and it was in force when the second was written; and the company knew 


that fact, because it was bound to know it, whether its books revealed it or not. 


“Waiver by the acceptance of a premium is not based upon contract, but on 
estoppel of the company to insist on conditions of the policy inconsistent with the 
acceptance or retention of the premium. With the first policy outstanding, and 
without an endorsement thereon of an authorization for the issuance of a second 
one on the same life, the insurer being chargeable with the knowledge of those 


facts because it was bound to know them, it accepted 41 premiums from the bene- 


ficiary named in the second policy, and that acceptance estops the company to 
insist on the ‘forfeiture clause’ above quoted ‘to vacate the later policy, because 
the act of accepting and retaining the premiums on the second policy was wholly 
inconsistent with the terms of that condition or restriction.’ ” Monahan v. Mutual 
L. Ins. Co., supra. 
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[4] The tender by the insurer to the beneficiary here, after the death of the 
insured, of the amount of the premiums paid cannot relieve the appellant from 
its liability under the policy sued on. See, also, National Life & Acc. Ins. Co. y. 
Jackson (1922) 18 Ala.App. 347, 92 So. 201, 202, which was a case construing a 
clause very similar to the one in question and wherein the result reached was 
the same as we are attaining here. An apt quotation from that case is, “corpora- 
tions can only act through agencies, and likewise they receive notice and knowledge 
through agents acting within the scope of their authority, and a collecting agent, 
while collecting money for his principal upon outstanding contracts, must report 
to his principal information regarding such contracts coming to his knowledge 
while he is engaged in the business of collecting, within the scope of his agency.” 

[5] Here the knowledge of the agent in Evansville that these policies had 
been issued by the company was sufficient notice to it to put it upon inquiry and 
the company had better means of ascertaining Whether or not the policies were 
still in force than did the insured. 

The appellant cites the case of Kizer v. Life & Cas. Ins. Co. (1936) 169 
Tenn. 605, 90 S.W.(2d) 513, wherein the court reviewed practically all the cases 
construing similar clauses, but arrived at a different result because in that case 
the policy specifically provided that the failure to comply with the condition 
would not cause a forfeiture, but would create an alternative obligation which 
was to return the premiums. The same is true of the case of Pisker v. Metro- 
politan L. Ins. Co. (1935) 115 N.J.Law, 582, 181 A. 31, 101 A.L.R. 1133. It will 
be noted that in the instant case there was no such alternative obligation. 

The trial court did not err in sustaining the demurrer of the appellee to the 
third paragraph of appellant’s answer to the amended first paragraph of complaint 
and the judgment of the Gibson circuit court is in all things affirmed. 


KENTUCKY HOME LIFE INS. CO. v. LEISMAN. 
Court of Appeals of Kentucky. May 28, 1937. 
105 Southwestern Reporter (2d) 1046. 
1. REINSURANCE. 

Where agreement for reinsurance of insolvent life insurance company provided 
that lien should be placed against each policy equal to 60 per cent. of the “net 
equity,” which was defined in agreement as being the mean reserve less indebted- 
ness, plus interest, and on policy in question such lien as thus calculated was larger 
than cash surrender value as computed by statutory method, insured and beneficiary 
of lapsed life policy held not entitled to extended insurance, since reinsurance 
agreement was binding on insured and beneficiary who were trying to obtain benefits 
thereof, “mean reserve” not being the same thing as “cash surrender value” (Ky. 
St. § 659). : 

(For other cases, see Insurance, Dec. Dig. § 679.) 

2. REINSURANCE. 

Beneficiary of life policy who continued to pay premiums to reinsurer after 
insurer became insolvent and was reinsured held bound by agreement of reinsur- 
ance, irrespective of whether agreement was perfectly equitable and despite rein- 
surer’s alleged failure to send copy of agreement to insured as required by court's 
order, since in knowingly making payments to reinsurer beneficiary must have 
known that some such agreement had been made and must accept burdens thereof 
with benefits, especially where receiving such agreement would probably not have 
enabled beneficiary to improve her position. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Alma L. Leisman against the Kentucky Home Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Woodward, Dawson & Hobson and L,. H. Hilton, all of Louisville, for appel- 
lant. 

Thomas C. Mapother, of Louisville, for appellee. 

Strtes, Justice. a 

The insurance policy here involved was issued by the Inter-Southern Life 
Insurance Company on June 22, 1929, in the amount of $500 on the life of John 
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C. Leisman, aged thirteen. The policy provided for the payment of twenty annnal 
premiums of $10.36 each, with an endowment at age eighty-five. The premium 
was based on an assumption that the insured was fifteen years of age instead of 
thirteen, but no question is here made of this difference. The mother of the 
insured, Alma L. Leisman, was named as beneficiary in the policy and is the 
appellee here. When the annual premium became due on June 22, 1931, the 
method of paying premiums was changed from an annual basis to a quarterly 
basis, payable on the 22d day of June, September, December, and March of each 
year. Quarterly payments were thereafter made, up to and including December 22, 
1932, making in all three and three-fourths premiums that were paid. The quarterly 
premium due on March 22, 1933, was not paid, and it is claimed by appellant 
that the policy thereupon lapsed without any value either to purchase extended 
insurance or to pay the premium then due under the automatic loan provision of 
the policy. The insured died on May 12, 1934, one year, one month, and twenty 
days (415 days) after the alleged lapse of the policy. ; 

Under ordinary circumstances the policy would have had a cash value of 
$13.75 at the time of the alleged lapse, to be used under the agreed automatic 
premium loan privilege to continue the insurance in force, and would thus have 
carried the insurance beyond the date of the death of the insured. The table 
of loan and surrender values contained in the policy, and based on a policy of 
$1,000, shows a cash value of $17 upon the payment of the third year’s premium 
and a cash value of $31 upon the payment of the fourth year’s premium. There 
was thus an increase in cash value of $14 during this period. The policy provides: 
“If fractional premiums in addition to premiums for whole years be paid, due 
allowance will be made in the above benefits.” Applying this provision, three- 
fourths of the fourth annual premium would add three-fourths of $14, or $10.50, 
to the cash value of the policy. Thus, the cash value on a $1,000 policy after 
payment of three and three-fourths premiums would be $27.50. Half of this sum, 
representing the cash value on a $500 policy, would be $13.75, which, according 
to all the witnesses, was the reserve available for loan or extension of the 
insurance in the normal situation. 

[1] On April 8, 1932, a suit was instituted in the Franklin circuit court to 
enjoin the Inter-Southern Life Insurance Company from conducting an insurance 
business until the further orders of the court. Receivers were appointed, and 
thereafter, on August 8, 1932, a reinsurance agreement was entered into between 
the receivers of the Inter-Southern and the appellant, Kentucky Home Life Insur- 
ance Company, and approved by the Franklin circuit court. Under this agreement 
the appellant agreed to assume various liabilities of the Inter-Southern Life Insur- 
ance Company, including its policies of insurance, under the terms and conditions 
therein set out. It was recited that the assets of the Inter-Southern were not 
sufficient to discharge the obligations assumed under the agreement and, “as part 
of the consideration there shall be established and placed against each policy 
reinsured and assumed hereunder by the Company, a lien equal to sixty per cent 
(60%) of the net equity as hereinafter defined, such lien to bear interest from 
June 30, 1932, at the rate of six per cent (6%) per annum, compounded annually. 
*** The term ‘net equity’ as applied to any policy, is hereby defined as the mean 
reserve on such policy and on any coupon additions or accumulations standing to 
the credit thereof as of June 30, 1932, less the sum of any indebtedness and accrued 
interest thereon to said date.” 


The substantial effect of this agreement, of course, was to set up a pool 
by the policyholders to meet the liabilities of the Inter-Southern by placing a loan 
against each policy, which, when we come to the figures on the policy before us, 
was actually greater than the cash value of the insurance. The “mean reserve” 
on a policy is a well-recognized term in the insurance business and may be defined 
as the mean of the reserve at the beginning of the policy year after the premium 
for such year is paid and the terminal reserve at the end of such policy year. In 
ascertaining the mean reserve, all of the actuaries who testified in the case added 
the net premium to the sum of the third terminal reserve and fourth terminal 
reserve and divided by two. Odd cents were not calculated, and all of the wit- 
nesses agree that on June W, 1932, the mean reserve on this policy was $22, 60 per 
cent. of which would be $13.20. The amount of the lien, with interest from June 30, 
1932, to March 22, 1933, was $13.75, or three cents greater than the cash surrender 
value of the policy on the latter date. 
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The cash surrender value, or the reserve paid for the purchase of extended 
or paid-up insurance, is ascertained by taking the mathematical reserve and 
deducting therefrom a surrender charge of not exceeding 242% per cent. of the 
face of the policy. Kentucky Statutes, § 659. It appears in the policy before 
us that a surrender charge of less than the amount authorized was deducted. 
However, it is clear that the mean reserve and the cash surrender value are 
determined by different methods and are not comparable. It is argued for 
appellee that 60 per cent. cannot be taken from 100 per cent. without leaving 40 
per cent. and that necesarily there must have been some reserve left for the 
purchase of extended insurance. As we have tried to point out, the error in 
appellee’s contention rests in the assumption that the mean reserve and cash 
surrender value are the same thing. Unfortunately for her contention, they are 
not. 

[2] Appellee likewise argues that, having accepted the payment of premiums, 
the insurer is hound by the terms of the policy and she is therefore entitled to 
the cash value or extended insurance set out in the table of guaranteed loan and 
surrender values in the policy. This argument ignores the fact that the policy 
was amended by the reinsurance agreement, and the liability of the appellant must 
be predicated on what it assumed to do under its contract. Appellee is not seek- 
ing to hold the Inter-Southern Life Insurance Company on the policy, but to hold 
its reinsurer. Casteel v. Kentucky Home Life Insurance Company, 258 Ky. 304, 
79 S.W.(2d) 941. Having elected to continue the policy in force, she cannot 
hold appellant on its contract of reinsurance and at the same time deny the 
efficacy of that agreement. It is expressly provided in the policy that “any indebt- 
ednes to the company against this policy will be deducted in any settlement hereof,” 
and it is provided in the reinsurance agreement that “both lien and interest thereon 
shall be deducted from any payment made by the company pursuant to the terms 
of said policies or from any settlement thereunder or from the value used to 
purchase any extended insurance except as otherwise hereinafter provided.” We 
find no exception in the agreement which might lend comfort to the appellee. 

Appellee likewise insists that, since the calculation of the mean _ reserve 
involves an assumption of the payment of the full fourth year’s premium, we 
must assume that this entire premium was actually paid and calculate the cash 
value on the policy accordingly. Here again appellee confuses the purely theoret- 
ical figure which was used as a basis for arriving at the insured’s share of the 
pool made up by the policyholders with the actualities of cash surrender value. 
The mean reserve was taken as a basis for making a pro rata charge or loan 
against all of the policies entering into the pool. Any one desiring to stay out 
of the pool was at liberty to do so, but, having gone in, he must be bound by its 
terms. The pool was not created for the benefit of appellant, but for the purpose 
of meeting the liabilities of the Inter-Southern Life Insurance Company. The 
agreement contemplates this fact and expressly provides that the earnings derived 
from the reinsured business should be devoted to the reduction of the policy 
liens. Perhaps a more equitable distribution of the contribution to be made by 
the policyholders to the pool might have been devised. With that we are not 
concerned. We must take the contract'as we find it. 


Finally, it is argued that it was the duty of the appellant, under the order of 
the Franklin circuit court approving the reinsurance agreement, to send a copy 
of that agreement to each assured. It is claimed by appellee that no such copy 
was ever received by her or by the insured and therefore neither she nor the 
insured are bound by the terms of that agreement. Conceding, for the purposes 
of argument, that no copy of the agreement was mailed, appellee nevertheless 
received numerous notices from the Kentucky Home Life Insurance Company 
advising her of the date when premiums were due. She paid the premiums and 
received receipts therefor. She does not claim that she thought she was still mak- 
ing payments to the Inter-Southern Life Insurance Company, nor did she ever 
request a copy of the agreement. Having made payments of premiums to the 
new company, she necessarily must have known that some such agreement as that 
now before us was made. She must accept its burdens with its benefits. The 
question is really immaterial, for appellee does not contend that the receipt of 
a copy of the reinsurance agreement would have altered her procedure in any way, 
and it is difficult to see what she could have done about it other than have perhaps 
let the policy lapse at an earlier date. 
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It necessarily results from what we have said that the appellant was entitled 
to the peremptory instruction in its favor for which it asked. The base figures 
as to premiums and reserve were not disputed, and the conclusion to be derived 
therefrom was a mere matter of arithmetic. 

Judgment reversed. 


NATIONAL LIFE & ACCIDENT INS. CO. Inc. v. TURNER. No. 6662. 
Court of Appeal of Louisiana. Orleans. May 31, 1937. 
174 Southern Reporter 646. 
3. SELF DEFENSE. 

Recovery on life insurance policy by beneficiary who killed insured to protect 

her own life or avoid bodily harm is not inconsistent with public policy of state. 
“Publi¢ policy” has been defined as principle of law that no subject 
can lawfully do that which tends to be injurious to public or against 
public good, and, in judicial sense, means not simply sound or good policy, 

but policy of state, established for public weal by law, courts, or general 

consent. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

4. DONATIONS. 

Insured’s concubine is not limited to recovery of 10 per cent. of proceeds of 
liie insurance policy naming her as beneficiary, statute respecting donations 
being inapplicable to proceeds of such policies (Rev.Civ.Code, art. 1481). 

(For other cases, see Insurance, Dec. Dig. § 119.) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Proceeding in the nature of a concursus by the National Life & Accident 
Insurance Company, Incorporated, against Lillie Turner and the succession of 
Carlo Favero, through A. W. Newlin, public administrator. From a judgment 
dismissing the claim of Lillie Turner to the proceeds of a life insurance policy 
and awarding the entire proceeds to the succession, Lillie Turner appeals. 

Reversed and rendered. 

Clarence Dowling, of New Orleans, for Lillie Turner, appellant. 

Porteous, Johnson & Humphrey, of New Orleans, for National Life & 
Accident Ins. Co. 

J. N. Brittingham, of New Orleans, for A. W. Newlin, administrator. 

Baldwin J. Allen, of New Orleans, for absent heirs of succession of Favero. 

WESTERFIELD, Judge. 

The National Life & Accident Insurance Company, Inc., which had issued a 

policy of life insurance to Carlo Favero, deposited the avails thereof, $434, in 
the registry of the civil district court and impleaded Lillie Turner, the named 
beneficiary, and the succession of Carlo Favero through A. W. Newlin, public 
administrator, rival claimants of the proceeds; the proceeding, in the nature of 
a concursus, being authorized by Act No. 123 of 1922. 
__ Lillie Turner answered and claimed the proceeds of the policy as sole bene- 
ficiary, denying the right of any other person to the whole or any part thereof 
A. W. Newlin, public administrator, claimed the proceeds on behalf of the succes- 
sion of Carlo Favero upon the ground that Lillie Turner had killed Carlo Favero 
by shooting him in the back on September 12, 1936, as a result of. which she 
torteited any rights she may have had as his beneficiary; “it being against public 
policy and good morals to permit her to benefit by her wrongdoing.” 

The trial court originally held that Lillie Turner had killed Favero in self- 
defense and that because she was his concubine she could only recover one- 
tenth of the amount of the policy, or $43.40. Judgment was accordingly rendered 
in her favor for that sum, and the remainder was awarded to the other claimant, 
the succession of Carlo Favero. A rehearing was granted which resulted in a 
judgment dismissing the claim of Lillie Turner in toto and awarding the entire 
Proceeds to the succession of Favero. From this judgment Lillie Turner has 
appealed to this court. 

[1] It appears from the testimony that Carlo Favero was the proprietor of 
a barroom at 1015 St. Louis street in the city of New Orleans; that Lillie Turner 
was his paramour and that the pair had their living quarters on the second floor 
above the barroom; that on the night before and the morning of the killing, 
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Favero had been drinking heavily and was in an ugly and quarrelsome mood; 
that about 3 o’clock in the morning Favero went up to the bedroom occupied 
by himself and Lillie Turner, followed by Ethel Day, whose presence is not 
accounted for, and a negro porter. Ethel Day and the negro attempted to per- 
suade Favero to retire and assisted him in removing some of his clothing. While 
this procedure was in progress Lillie Turner, because, according to her testimony, 
she believed he had quieted down, went up to the bedroom with the intention of 
going to bed. She brought with her a .38-caliber revolver which, during the 
time the barroom was open, was kept behind the counter and, according to 
custom, was brought upstairs when the barroom closed. She placed the revolver 
on a table in the hall before entering the bedroom. When she entered the room, 
Favero began to curse, abuse, and strike her. Lillie Turner and the porter 
ran from the room pursued by Favero. The porter, in his haste, slammed the 
door which leads onto the stairs, thus leaving Lillie Turner trapped in the hall- 
way with the infuriated Favero rapidly approaching. In this dilemma Lillie 
Turner picked up the revolver, which was on the table in the hall, and as Favero 
neared her, fired a number shots, some of which entered his back according 
to the testimony of the coroner. Favero often threatened to kill Lillie Turner, 
and earlier in the night she had hidden from him because of her fear of death or 
great bodily harm at his hands. 

Without going further into the facts surrounding the killing, we believe it 
sufficient to say that we agree with the learned judge of the trial court in his 
holding both in his original judgment and upon the rehearing of the case to the 
effect that Lillie Turner killed Carlo Favero in self-defense. However, we are 
unable to agree with him in the view expressed in his reasons for judgment that 
it is against public policy to permit a beneficiary in an insurance policy, who 
had killed the assured in self-defense, to recover the proceeds of the policy. 
The laws of this country, and we believe of every other civilized community, 
justify the taking of human life in self-defense. 

[2] Homicide is justifiable “in the lawful defense of the slayer when there is 
reasonable ground to apprehend a design on the part of the person slain to com- 
mit a felony or to do some great personal injury to the slayer and there is 
imminent danger of such design being accomplished.” Corpus Juris, vol. 30, 
verso Homicide, p. 43. 

The right of self-defense is a natural right. In the case of State v. Rader, 94 
Or. 432, 186 P. 79, 92, the Supreme Court of Oregon, in an interesting review of 
the history of the law of self-defense by Judge Harris, quoted the following 
from Sir Michael Foster: 

“The right of self-defense in these cases is founded in the law of nature, and 
is not, nor can be, superseded by any law of society; for before civil societies 
were formed (one may conceive of such a state of things, though it is difficult 
to fix the period when civil societies were formed), I say before societies were 
formed for mutual defense and preservation, the right of self-defense resided in 
individuals; it could not reside elsewhere; and since in cases of necessity indi- 
viduals incorporated into society cannot resort for protection to the law of the 
society, that law with great propriety and strict justice considereth them as 
still in that instance under the protection of the law of nature.” Foster’s Crown 
Cases, 273. 

And the following from Blackstone: 

_“‘Self-defense, therefore, as it is justly called the primary law of nature, 
so it is not, neither can it be in fact, taken away by the law of society.’ 2 Cooley's 
Blackstone, 3 (book III, p. 4).” : 

Couch, in his Cyclopedia of Insurance Law, volume 2, par. 342, p. 1022, said: 

_ “Nor is it against public policy to permit a recovery where the act was 
unintentional, although it amounted to involuntary manslaughter. And the 
same is true where the beneficiary killed the insured while acting in self-defense.” 

In Corpus Juris, vol. 37, p. 576, verso Life Insurance, is found the following: 

“Where the assignee or beneficiary intentionally and feloniously causes the 
death of insured, there can be no recovery on the policy in favor of such wrong- 
doer or his assignee, unless the case falls within the operation of an incontestable 
clause. Conversely, the beneficiary is not denied recovery by reason of his act 
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causing the death of insured where such act was unintentional or not felonious.” 

In Vance on Insurance, p. 599, we find: 

“If, however, the death of the insured was caused under such circumstances 
as do not amount to felony, as when the killing was accidental or in self-defense 
or where the beneficiary was insane, the rights of the beneficiary are not affected.” 

See Holdom vy. Ancient Order of United Workmen, 159 Il. 619, 43 N.E. 772; 
Noller v. 42tna Life Insurance Co., 142 Kan. 35, 46 P.(2d) 22 

It is against public policy for a murderer beneficiary to recover. 

“It would be a reproach to the jurisprudence of the country, if he could 
recover insurance money payable on the death of a party whose life he had 
feloniously taken. As well might he recover insurance money upon a building 
that he had willfully fired.” 4 Cooley’s Briefs on Law of Insurance, p. 3153; New 
York Life Ins. Co. v. Davis, 96 Va. 737, 32 S.E. 475, 44 L.R.A. 305.” Metropolitan 
Life Ins. Co. v. Shane, 98 Ark. 132, 135 S.W. 836, 839. 

We are not dealing, however, with a murderer, but with one whose action in 
killing an assailant is justified by law. 

Bouvier’s Law Dictionary defines “public policy” as follows: 

“That principle of law which holds that no subject can lawfully do that which 
ae a tendency to be injurious to the public or against the public good. 4 H.L. 

ma 

In Corpus Juris, vol. 50, p. 858, verso Public, we read: 

“In a judicial sense, public policy does not mean simply sound policy or good 
policy, but it means the policy of a state established for the public weal, either 
by law, by courts, or by general consent.” 

{3} We find nothing inconsistent with the public policy of this state in per- 
mitting recovery upon a life insurance policy by a beneficiary who has taken the 
life of the assured in order to protect her own life or to avoid great bodily harm. 

[4] The fact that Lillie Turner was Favero’s concubine does not limit her 
recovery to 10 per cent. of the proceeds of the policy. Article 1481 of the Revised 
Civil Code relative to donations has no application to the proceeds of life insur- 
ance policies, in which the paramour is named beneficiary. Morris v. Provi- 
dential Life & Accident Ins. Co. et al. (La.App.) 162 So. 443. 

For the reasons assigned it is therefore ordered, adjudged, and decreed that 
the judgment appealed from be and it is annulled, avoided, and reversed, and that 
there now be judgment in favor of Lillie Turner and against the succession of 
Carlo Favero, decreeing the said Lillie Turner to be entitled to the sum of $434 
deposited in the registry of the civil district court in this proceeding, after the 
deduction therefrom of the court costs incurred by National Life & Accident 
Insurance Company, Inc. 

It is further ordered, adjudged, and decreed that the claim of the succession 
of Favero be and it is dismissed at its cost. 

It is further ordered, adjudged, and decreed that the National Life & Acci- 
dent Insurance Company, Inc., be and it is hereby discharged from any further 
liability. 

Reversed. 

WATKINS v. METROPOLITAN LIFE INS. CO. No. 1720. 
Court of Appeal of Louisiana. First Circuit. June 9, 1937. 


174 Southern Reporter 885. 
1. CANCELLATION. 

In policy of group insurance, contract is one between insurance company and 
employer, in which insured employee is only incidentally a party thereto, especially 
where premium is paid entirely by employer, who then is at liberty to cancel policy 
of his own volition and thereby terminate rights of employee or his beneficiary 
under certificate. 


(For other cases, see Insurance, Dec. Dig. §§ 156[1], 238[1].) 
2, GROUP INSURANCE. 

“Group insurance” is a distinct form of insurance differing in most of its 
aspects from ordinary life insurance, in certain forms of which, beneficiary may 
acquire a vested interest; in its nature it is similar, if not identical with that form 
of insurance known as term insurance. 

(For other cases, see Insurance, Dec. Dig. § 586.) 





1030 ‘The Insurance Law Journal, Vol. 8Y [Oct., 1937 


3. CHANGE OF BENEFICIARY. 

A creditor of insured under group policy, who was substituted as beneficiary 
by having change registered by insurer with proper indorsement on certificate as 
required by policy, was not entitled to recover from insurer on death of insured, 
where at time of death original policy had been canceled with consent of insured’s 
employer and new policy containing new and additional features had been issued 
and a new certificate with different beneficiary had been issued to insured under 
new policy without surrender of old certificate. 

(For other cases, see Insurance, Dec. Dig. § 588.) 

4. ASSIGNMENT. 

A notarial document signed by insured under group life policy in which 
insured acknowledged certain indebtedness and declared that he had named his 
creditor as beneficiary and that in event of his death proceeds were to be used by 
creditor in paying off debt, was not an “assignment” so as to be effective as 
against insurer, which had canceled old policy and issued a different policy and a 
new certificate to insured, but was merely an “acknowledgment of indebtedness.” 

(For other cases, see Insurance, Dec. Dig. § 209.) 

5. ASSIGNMENT. 

A notarial document signed by insured under group life policy, though it be 
considered an assignment to creditor, was not effective against insurer, which had 
canceled policy and issued new policy, in absence of knowledge of or notice .to 
insurer of purported assignment or that insured was indebted in any way to 
creditor. 

(For other cases, see Insurance, Dec. Dig. § 217.) 

Appeal from Fourteenth Judicial District Court, Parish of Calcasieu; Paul 
DeBaillon, Judge. 

: Suit by Thomas H. Watkins against the Metropolitan Life Insurance Company. 
From a judgment in favor of the defendant, the plaintiff appeals. 
firmed. 

McCoy, King & Jones, of Lake Charles, for appellant. 

Jackson & Smith, of Shreveport, and Pujo, Hardin & Porter, of Lake Charles, 
for appellee. 

LEBLANC, Judge. 

On May 8, 1923, the Kansas City Southern Railway Company and its affiliates 
took out a group insurance policy with the Metropolitan Life Insurance Company, 
the defendant herein, under the terms of which all employees of the insured com- 
pence who were eligible, were covered and insured for amounts from $1,000 to 

,000, as. per a classification made according to the annual salary received by each. 
The employee so insured was given a certificate showing his participation in the 
group policy and the amount of insurance carried in his case, with the designation 
of his beneficiary thereunder. In each case, the right to change beneficiary was 
reserved. 

The premiums paid to the insurance company were made up of the combined 
contributions of the employer and employee. They were paid for one year and 
the policy was renewable for the period of one vear at a time, upon due notice 
heing given to the insurer. 

_At the time the policy was issued, one Charles Hunter, late a resident of Cal- 
casieu parish, and employed by the Kansas City Southern Railway Company, was 
eligible for insurance under the group policy and he was issued a certificate in 
the sum of $1,000, which amount was made payable to Elvine Hunter as his bene- 
ficiary in the event of his death during the life of the policy. Later on, under 
the provisions of the policy, the amount of insurance in his favor was raised to 
On June 26, 1911, Charles Hunter entered into some real estate transaction 
with the plaintiff herein, Dr. Thomas H. Watkins, as a result of which he became 
indebted unto the said plaintiff. Apparently in July, 1930, plaintiff was not satisfied 
with the manner in which the obligation stood and was evidently attempting to 
secure it in some way, for on July 19, 1930, he wrote a letter to the defendant 
insurance company inquiring into the status of Hunter’s insurance as carried by 
them. From his inquiry, there resulted an application for a change of beneficiary 
from Elvine Hunter to the plaintiff, Dr. Thomas H. Watkins, made by the insured 
Charles Hunter on November 3, 1930. The certificate was next presented to the 
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insurance company and on November 11, 1930, the change as requested was regis- 
tered with proper indorsement made on the certificate itself. 

On April 29, 1931, Charles Hunter and the plaintiff executed a document in 
authentic form in which Hunter acknowledged his indebtedness to the plaintiff in 
the sum of $1,345.67 and declared that he carried insurance under the certificate 
referred to and that he had named the plaintiff the beneficiary thereunder in place 
of the originally designated beneficiary, Elvine Hunter. It is therein stipulated 
that in the event of the death of the said Charles Hunter, the proceeds from the 
amount of the insurance carried would be used by the beneficiary in paying off 
the full amount of indebtedness due him in connection with the real estate trans- 
action between them. All costs incurred in administering the estate of Charles 
Hunter as well as all payments of taxes and for insurance premiums made by 
plaintiff were by him to be taken out of the proceeds of the insurance also, with 
interest at 8 per cent., after all of which, any balance remaining was to be turned 
over to Elvine Hunter, who was the wife of the insured. Under the terms of the 
document, the certificate was turned over to the plaintiff to be held by him until 
repayment of the amount due him in full by Charles Hunter, or in the event of 
the latter’s death to be presented to the insurance company for collection. 

On September 30, 1933, by mutual consent of the Kansas City Southern Rail- 
way Company and its affiliates, and the Metropolitan Life Insurance Company, 
the group policy of May 8, 1923, was canceled and a new group policy covering 
the railway company and other affiliates was taken out on October 1, 1933, effec- 
tive as of that date, which new policy was from time to time thereafter amended. 
Under this new group policy, Charles Hunter, who in the meantime had become 
a retired employee, was, upon his own application, issued a certificate for insur- 
ance in the sum of $1,000, in which Eula Hunter, his daughter, was designated as 
beneficiary. Upon his death on July 10, 1934, and after due proof having been 
submitted, the insurance company paid to Eula Hunter the amount of $1,000 as 
provided for under this certificate. 


On April 26, 1935, plaintiff instituted this suit against the defendant to recover 
the full amount of $2,000 as the beneficiary under the original certificate issued 
to the deceased employee as one of those covered by the original group policy. 

In his petition plaintiff sets out the facts as they have been substantially 
recited herein and alleges that he only became aware of Hunter’s death about the 
middle of October, 1934, and immediately thereafter notified the defendant com- 
pany and requested blank proofs of death so that he could collect the insurance 
due under the policy. 


He avers that it was in reply to a letter written to the defendant by his attor- 
neys dated October 24, 1934, that he first learned that the deceased had, with the 
assistance of his employer, attempted to deprive him of his vested interest in the 
group policy of insurance under which he held the certificate as beneficiary by 
substituting the new group policy, of which he was unaware, for the one of May 
8, 1923. He avers further that the change in beneficiary from himself to Eula 
Hunter, in the substituted policy, was ineffective for the reason that the change 
was made without notice and without surrender of the beneficiary certificate as 
provided for in the certificate itself. 


In a supplemental petition plaintiff recites in detail the contents of the authen- 
tic document executed by Charles Hunter and himself on July 19, 1930, which he 
states was an assignment of the policy, and alleges that the original of the said 
document was forwarded to the Kansas City Southern Railway Company, through 
some named representative, at the time, with the request that the benefit certificate 
be reissued to him, as beneficiary, as provided for in the said document. 

There was an exception of no cause of action filed on behalf of the defendant 
which was tried and overruled. Defendant then filed its answer in which its 
action in connection with the two group policies is set out and in which it denies 
that the issuance of the second policy was a substitution for the first. It avers 
that the Kansas City Southern Railway Company had, on September 30, 1933, 
canceled the first policy being Group Policy No. 1856-G, which had been issued 
on May 8, 1923, and all insurance under same ceased to exist. That on October 
1, 1933, it issued to the said company another group policy being Policy No. 6738- 

D, and, on application of Charles Hunter, it issued to him certificate, Serial 
No. 3020 for $1,000 insurance, and designated Eula Hunter as beneficiary there- 
under. It avers that the new policy issued on October 1, 1933, was a separate and 
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distinct contract from the policy issued on May 8, 1923, the contracts being dif- 
ferent as to terms and conditions and providing for different kinds of insurance. 
It avers further that the group policy issued May 8, 1923, being term insurance, 
the insured had a right to cancel same at any time it desired and that the consent 
of any beneficiary named by any of the employees was not necessary, nor was any 
notice required. It denies that plaintiff had acquired any vested right under the 
policy as in the benefit certificate itself, the right to change beneficiary at any time 
was expressly reserved. 

The case was submitted on an agreed statement embodying substantially all 
the facts which have been recited herein. The judgment of the lower court 
rejected plaintiff's demand and dismissed his suit at his costs, whereupon he took 
this appeal. No mention is made on appeal about the ruling of the lower court on 
the exception of no cause of action and we take it that the exception has passed 
out of consideration. 

[{1, 2] It appears to be rather well settled in the jurisprudence throughout the 
country that in a policy of group insurance, the contract is one between the insur- 
ance company and the employer, and that the insured employee is only incidentally 
a party thereto. Especially is this so in cases where the premium is paid entirely 
by the employer, who then is at liberty to cancel the policy of his own volition and 
thereby terminate the rights of the employee or his beneficiary under the certificate 
which he holds. Austin v. Metropolitan Life Insurance Co., 142 So. 337, is a 
decision of one of our appellate courts in Louisiana which holds to that effect. 
Whether in cases where the employee contributes from his wages toward payment 
of the premium, as in the present instance, he has any greater rights, is a ques- 
tion which does not seem to have been presented to any of our courts yet. In 
other jurisdictions, it has been held that he is entitled to notice of cancellation. 
This is indicated in the following cases noted in A. L. R. annotations, 85 A.L.R. 
1470, and 105 A.L.R. 430: A&tna Life Insurance Co. v. Gullett, 253 Ky. 544, 69 
S.W.(2d) 1068; Butler v. Equitable Life Assurance Society (Mo.App.) 9% 
S.W.(2d) 1019; Deese v. Travelers’ Ins. Co., 204 N.C. 214, 167 S.E. 797. 

But even though notice were a requirement before the insured employee or 
his beneficiary could be defeated in his rights under his certificate, the question is 
unimportant in the present case, as the insured employee Charles Hunter evidently 
had notice since he applied for insurance under the new group policy dated Octo- 
ber 1, 1933, and was issued and accepted a new certificate thereunder in which, 
in accordance with his application, Eula Hunter was designated as the beneficiary. 

Plaintiff contends, however, that the new policy issued on October 1, 1933, 
was not a new policy, but merely a substitution of one policy for another which 
could not have the effect of defeating the rights of the beneficiary under the 
original policy. In order to maintain his contention, plaintiff would have to show, 
first, that he had acquired a vested interest in the policy in which he had been 
made a beneficiary, and in the second place, that the change from one policy to 
another was in fact a substitution of one policy for another and not a separate 
and new contract. 

Group insurance has been held to be a distinct form of insurance, and differ- 
ent in most of its aspects from ordinary life insurance, in certain forms of which 
the beneficiary mav acquire a vested interest. In its nature it is similar, if not 
identical with that form of insurance known as “term insurance.” In fact, in the 
case of Austin v. Metropolitan Life Ins. Co., supra, the court, in construing a 
policy similar to the one involved in this case, said that “it was term insurance.” 
The policy provides that payments of premiums shall be made on or before their 
due dates and that “the payment of any premium shall not maintain the insurance 
under this policy in force beyond the date when the next premium becomes pay- 
able except as provided in the next paragraph.” The exception is that the employer 
is granted a grace of thirty-one days for the payment of every premium after the 
first. In another section of the policy it is provided that “the employer may, on 
due notice to the company at each succeeding anniversary thereof, renew this 


policy for the term of one year. * * * ” In addition to this, as pointed out in a 
case cited in the Austin Case, supra, there is no overpayment of premiums, and 


the policy carries no surrender value, And above all, in the certificate which the 
insured employee holds under the contract, the right to change beneficiary is spe- 


cifically reserved. There are at least two cases in Louisiana in which it has been 
definitely held that no vested right or interest attaches to the beneficiary in a pol- 
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icy of insurance in which the right to change beneficiary has been reserved by 
the insured. Toussant v. National Life & Accident Co., 147 La. 977, 86 So. 415, 
and Pollock v. Pollock, 164 La. 1077, 115 So. 275. 

But plaintiff’s counsel contend that those cases are not authority for the pres- 
ent. They urge that in the first, the change of beneficiany could, under the pro- 
visions of the policy, be affected by the mere consent of the insurance company, 
whereas under the policy before us, it was necessary, in order for the change to be 
effective, that the benefit certificate be surrendered and the change indorsed thereon 
by the company, which, of course, was not done. In the second case, they urge 
that the policy contained the very same requirement regarding the change of bene- 
ficiary as does the one involved in this case, but that the important difference is 
that it was presented to the company and the proper indorsement was made thereon. 
There would be merit in their contention had the change of beneficiary made by 
the insured been in the same policy, or had the new policy under which a new 
beneficiary was designated in the insured’s benefit certificate been, as counsel con- 
tend, a mere substitution and not a new contract. 


In support of this contention, counsel refer especially to two cases decided by 
our Supreme Court. Pilcher v. New York Life Ins. Co., 33 La.Ann. 322, and 
Putnam v. New York Life Ins. Co., 42 La.Ann. 739, 7 So. 602, 604. In each case, 
under the facts presented, the court held that the newly issued policy was but a 
continuation of the contract which came into existence with the first policy. In 
the Pilcher Case the court made it appear clearly, from the opinion delivered, that 
the intention of the insured was to defeat the rights of his wife, who was the 
beneficiary under the original policy, by merely substituting the new policy with 
the consent and knowledge of the insurance company, which, it said in passing, 
occupied, “the same position as if it were a deliberate and intentional wrong- 
doer.” The following statement made on rehearing reflects the finding of the 
court on the question as to whether there was a new contract issued or a mere 
substitution which took place: “In our original opinion we have, perhaps, not 
expressed ourselves with perfect accuracy, where we speak of two policies; but 
the whole context of the opinion explains that we considered the policy of 1871 
as being strictly a continuation of the original policy.” (Italics ours.) Equally 
as positive was the language of the court in the Putnam Case in indicating that 
the two contracts were one and the same. After referring to certain clauses in 
the new policy, the opinion states: “By these two clauses the two policies were 
inseparably bound together, and the latter made to depend upon the former. * * * 
It is an entire contract, and cannot be divided, for or against itself, but it must 
be taken in its entirety” 

[3] A mere casual examination and comparison of the two policies in the 
case before us is sufficient to show what a different situation is here presented. 
It is apparent that the new policy is an entirely separate and distinct contract 
from the first with new and additional features such as weekly temporary dis- 
ability benefits, accidental death and dismemberment insurance; a provision for 
life insurance on an employee who is retired either on the effective date of the 
new policy or thereafter, and with a new schedule of amounts of life insurance 
payable, the same being graded on new salary classifications of employees. _ Besides, 
it is not even intimated that there was any intention on the part of either the 
employer or the insurance company to defeat the rights of any of the insured 
employees or of their beneficiaries under their benefit certificates. 

[4, 5] As a final contention, plaintiff urges that by virtue of the notarial 
document signed by him and Hunter, he held an assignment of the policy in order 
to secure Hunter’s indebtedness to him and that the company had notice thereof 
and acting upon the same had changed the benefit certificate, making him the 
beneficiary thereunder. Again we say that there would be merit in this contention 
were the document referred to in reality an assignment, and were it a proven fact, 
as alleged in plaintiff’s petition, that the defendant company had notice of the 
same. Unfortunately for the plaintiff, however, the document, as we read its 
contents, is not an assignment of the policy, but merely an acknowledgment of 
indebtedness with authority therein given to the plaintiff to collect the insurance 
payable under the policy and to distribute the proceeds in accordance with the 


terms of the document itself, Moreover, even though it be considered as an 


assignment, it could not be held effective as against the defendant because the 
record is barren of any proof that the latter had any knowledge or notice of it or 
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even of the fact that the deceased, insured employee, was indebted in any way 


unto the plaintiff. ; 
The district judge properly disposed of all the issues involved in the case, 
and for the reasons herein stated, the judgment appealed from is affirmed. 


SAMPSON v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 16624. 
Court of Appeal of Louisiana. Orleans. June 14, 1937. 
175 Southern Reporter 148. 
1. ESTOPPEL. 


An insurer which, after insured’s death, granted insured’s application for 
revival of industrial life policy, was estopped to deny liability under policy's 
provision that application for reinstatement should be ineffective unless insured 
were alive on date of approval of application. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. HOSPITAL. 

Under application for revival of industrial life policy representing that insured 
was in good health and had never been treated in hospital or by physician, policy 
would be void, under statute, if insured had been treated in hospital for syphilis, 
carcinoma of the cervix, and vesicovaginal or uterine-fistula (Act No. 160 of 
1934). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
> FRAUD. 

Fraud or material false statement in application for industrial life insurance 
\oids policy, under statute (Act No. 160 of 1934), 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Appeal from First City Court of New Orleans, Section B, Val. J. Stentz, 
Judge. 

Suit by Freddie Sampson against the Life & Casualty Insurance Company of 
Tennessee. From a judgment dismissing the suit, plaintiff appeals. 

Reversed and remanded, with directions. 

John T. Charbonnet, of New Orleans, for appellant. 

Cabral, Lenfant & Villere, of New Orleans, for appellee. 

McCates, Judge. 

This is a suit on a policy of industrial life insurance by the beneficiary named 
therein, in which the face value of the policy, $124, 1s claimed. 

The defendant insurer resists liability on the following grounds: (1) That the 
policy had lapsed for nonpayment of premiums on May 6, 1935, and that it was 
never effectively reinstated, notwithstanding an abortive effort to accomplish 
this result. (2) In the alternative, if it should be held that the revival application 
made by the insured on July 24, 1935, had the effect of reinstating the policy, 
then the policy is nevertheless void because the insured made certain material 
false representations concerning the condition of her health in her application 
for reinstatement. 

There was judgment below in favor of the defendant, dismissing the plain- 
tiff’s suit, and he has appealed. 

The first question presented for our consideration pertains to the reinstate- 
ment of the policy, It appears that, on July 24, 1935, the policy having lapsed 
for nonpayment of premiums from and after May 26, 1935, the assured made 
written application for revival. In this application, the insured agreed: “I hereby 
declare that the statements recorded above are true and complete, and I agree 
that any misrepresentations on this revival application shall render the policy 
void; and that the policy shall not be binding upon the Company unless upon 
the date this application is approved I am alive and in sound health.” 

[1] Two days prior to the making of the revival application, the insurance 
company accepted from the assured premiums in the sum of $1.30. The assured 
died on July 29, 1935, and the revival application was approved on August 5, 1935 
Inasmuch as the insurance company reinstated the policy, we can attach little 
importance to the fact that the assured died prior to the date the application was 
approved. 

The reinstatement had the effect of granting coverage to the insured from 
the date of lapse on May 6, 1935, until the date of her death on July 29, 1935, and 
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we hold that the defendant cannot now assert that the application for revival of 
the policy was ineffective, in view of its approval on August 5, 1935. The clause 
in the policy, which provides that the application for reinstatement shall not be 
effective unless on the date of approval thereof the insured is living, was inserted 
solely for the benefit of the insurance company. If the defendant had refused 
to reinstate the policy, the point insisted upon might be well taken, but the fact 
that it approved the application for revival now estops it from claiming that 
coverage was not granted until the date of the insured’s death. Should we 
conclude otherwise, the result would be to permit the insurer to receive and earn 
premiums for the period elapsing from the date of the application until the time 
the policy is issued or reinstated, without granting protection to the insured. 
Compare Embert v. Woodmen of the World, 2 La.App. 140, and other cases 
where the revival applications were either rejected or not acted upon in reason- 
able time. 

[2, 3] The next contention made by the defendant is that the policy is void 
because the insured made certain false statements in the revival applieation con- 
cerning the condition of her health. To substantiate the defense, it offered in 
evidence a record of the Charity Hospital which shows that the assured had 
been treated in that institution for syphilis, carcinoma of the cervix, and vesico- 
vaginal or uterine ‘fistula covering a period from July 30, 1934, to April 25, 1935. 
This record, if admissible in evidence, amply and plainly exhibits that the insured 
made false statements in regard to her health when she applied for a reinstate- 
ment of the policy, because in her application she represented that she was in 
good health and had never been treated in any hospital or by a physician. Under 
our opinion in Fox v. Life Ins. Co. of Virginia, 170 So. 55, in interpreting Act 
No. 160 of 1934, we held that fraud or material false statements made in an 
application for industrial life insurance had the effect of voiding the policy, and 
there is no distinction in principle between that case and the instant one. 

However, counsel for plaintiff objected to the introduction of the Charity 
Hospital record on the ground that it was hearsay, and his’ main argument in 
this court is directed against the action of the trial judge in allowing the docu- 
ment to be admitted in evidence. 

Shortly after the suit was filed, the defendant insurance company applied for 
and obtained an ex parte order for the Charity Hospital to furnish a certified 
copy of the hospital record of Evelyn Jefferson, the insured. In compliance 
with this order, the hospital delivered to defendant's counsel a certified copy of 
achart or record of the illness of the insured, which is signed by Roy W. Wright, 
assistant superintendent. The defendant offered this chart in evidence under 
the provisions of Act No. 108 of 1936, which provides: “That whenever a certified 
copy of the chart or record or either of the Charity Hospitals of this State, 
signed by the Superintendent of Secretary Treasurer of the Board of Admin- 
istrators of such Hospital, is offered in evidence in any Court of competent juris- 
diction, it shall be received in evidence by such Court, as prima facie proof of its 
contents, provided that the party against whom the said record is sought to be used 
shall have the right to use those making the original of said record as witnesses 
under cross examination.” (Italics ours.) 

Prior to the passage of the foregoing statute and Act No. 170 of 1932 records 
of the hospitals of this state were not open to public inspection except in cases 
arising ex delicto. Act No. 242 of 1912, as amended by Act No. 185 of 1916 and 
Act No. 255 of 1920, commonly known as “The Public Records Act,” declares 
that all records, writings, etc., being in use or prepared for use in the conduct 
of any business or transaction or the performance of any function conducted, 
transacted, or performed by and under the authority of the Legislature, ar¢ 
public records and are available for public use save for certain exceptions not 
pertinent here. 

Act No, 267 of 1928 exempts from the provisions of Act No, 242 of 1912 charts 
and records of the public hospitals of Louisiana save and except when the illnes« 
of the patient be due to an accident, poisoning, negligence, or other presumabk 
negligence resulting in any injury, assault or any act of violence or a violation 
of the law. 

In construing the foregoing statutes in the case of Dolan y. Metropolitan 
Life Ins. Co., 11 La.App. 276, 123 So. 379, we held that Charity Hospital! reports 
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were hearsay and therefore not admissible in evidence. Since our decision in 
that case, the Legislature has passed Act No. 170 of 1932 and Act No. 108 of 1936 
(above quoted). 

[4] Act No. 170 of 1932 provides that, when any court of competent jurisdic- 
tion has ordered the production of a chart or record of the Charity Hospital, 
certified copies of such chart or record, signed by the superintendent or secretary 
treasurer of the board of administrators of the hospital and attested to by the 
seal of such hospital, shall be received in evidence with the same force and 
effect as though the original document were produced, and it shall be sufficient 
for the hospital, in compliance with such court order, to furnish a certified copy. 
That act impliedly repealed Act No. 267 of 1928, with respect to the production 
of hospital records under court order, and the main purpose of its passage was 
obviously for the convenience of the Charity Hospital, and permitted it, in com- 
pliance with a writ of subpoena duces tecum, to supply the court with certified 
copies of its records in lieu of the original documents. It did not affect the 
probative yalue of the records produced and did not grant the courts the right 
to take such records out of the hearsay rule unless they could be properly 
identified by the persons making the originals. But Act No. 108 of 1936 (under 
which the chart before us was admitted in evidence) clothes the chart of the 
Charity Hospital, certified in accordance with it, with probative force and 
declares that the certified copy shall be prima facie proof of its contents. The 
Legislature, however, wisely reserved the right of the person, against whom the 
record is used, to call for cross-examination the party or parties making the 
original entries. 


[5] The plaintiff complains that, under the ruling of the trial judge, he was 
deprived of the right of cross-examination which was granted to him by the 
statute. We find no merit in this point because he was aware of the fact that the 
Charity Hospital record would be offered against him, inasmuch as the defendant 
set forth, in its answer, that the records of that institution disclosed that the 
insured had been treated there. Therefore, having knowledge of the fact that 
these records would be offered by the defendant, counsel for plaintiff should 
have moved for a continuance of the case and requested the court to allow him 
time to summon the persons, who made the record, for cross-examination. We 
believe that it would be a far better practice for a party litigant desiring to take 
advantage of the provisions of Act No. 108 of 1936, to apply to the court for a 
subpoena duces tecum and thus give his opponent ample opportunity to summon 
the witnesses, who made the record sought to be used, for cross-examination. 
Be that as it may, the plaintiff here was undoubtedly aware of the fact that the 
chart of the hospital would be used against him in evidence and he should have, 
in protection of his right to cross-examiation, summoned the witnesses making 
the record, in advance of the trial. 


[6, 7] Counsel for plaintiff also maintains that the chart or record is inadmis- 
sible because it is certified to by the assistant superintendent of the hospital, 
whereas the statute requires that it be certified by the superintendent or secretary 
treasurer of the board of administrators. We find considerable force in this 
postulation. The Legislature has provided that these certified copies of records 
or charts are admissible in evidence and constitute prima facie proof of their 
contents when they are signed by the superintendent or secretary treasurer of 
the board of administrators of the hospital. It is plain that the designation of 
the superintendent or secretary treasurer of the board is exclusive and negatives 
the right of any other official connected with the hospital to sign the certified 
copies which are to be used in a court proceeding. 


In view of the requirements of the law, the trial judge was in error in 
admitting into evidence the record of the Charity Hospital which is not certified 
in accordance with the statute. We believe that, under the circumstances of 
the case, it should be remanded for a new trial and that the defendant should 
be accorded the right to have the hospital record admitted in evidence (if 
properly certified), with reservation to plaintiff of the right to call the persons 
making the original record for cross-examination, 


For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that this cause be remanded to the First city court of New Orleans 
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for further proceedings according to law and consistent with the views herein 
expressed. Defendant and appellee to pay the costs of this appeal. 
Reversed and remanded. 


HARRIS v. SOUTHERN LIFE & HEALTH INS. CO. No. 5419. 
Court of Appeal of Louisiana. Second Circuit. April 30, 1937. 
Rehearing Denied June 1, 1937. 

175 Southern Reporter 168. 

1, IDENTIFICATION. 

In action on life policy where insured took policy under name of Jim Johnson 
and proof of death submitted named insured as Newman Johnson, unrebutted tes- 
timony of members of family showed that both names were of one and same per- 
son. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. PROOF OF DEATH. 

In action on life policy, where insurer admitted receiving proof of death of 
ove Newman Johnson without attacking form or sufficiency of such proof, evi- 
dence showing that insured Jim Johnson was same identical person as Newman 
Johnson was sufficient proof of death of insured under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. AGE OF INSURED. 

In action on life policy providing that in event age of insured as stated in 
policy was untrue insurer would be limited to amount of benefits payable according 
to insurer’s table at the true age, where table was not filed in evidence or its 
contents otherwise disclosed, beneficiaries were entitled to full amount set out in 
the policy, though insured had not given his true age. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from City Court of Monroe, Parish of Ouachita; W. M. Harper, 
Judge. 

Action by Birdie Harris against the Southern Life & Health Insurance Com- 
pany. Judgment for the plaintiff, and defendant appeals. 

Affirmed. 

Bryan E. Bush, of Shreveport, for appellant. 

M. C. Redmond, of Monroe, for appellee. 

Drew, Judge. 

Plaintiff sues as beneficiary under a policy of life insurance issued by defend- 
ant on the life of Jim Johnson in the sum of $207. The policy was issued on June 
21, 1926, and it is alleged that the insured died in Chicago, IIl., on February 1, 
1936; that the policy of insurance was in full force and effect at the time of his 
death; that proof of death has been furnished defendant company and it has 
refused to pay. Plaintiff prays for judgment in the amount of the policy, with 
interest at the rate of 6 per cent. per year from February 1, 1936, until paid, and 
tor costs. 

Defendant in answer admits issuance of the policy; that plaintiff is named as 
beneficiary therein and that the policy was in full force and effect on February 1, 
1936, the alleged date of the insured’s death. It denies that Jim Johnson died 
on February 1, 1936, and denies it had any knowledge of his death. 

Defendant further answered as follows: 

_ “Further answering said petition your respondent shows that the insured gave 
his age at the time the policy was issued as 30 years of age; that plaintiff, the 
beneficiary herein, has filed claims for payment and proofs of death on a person 
by the name of Newman Johnson who died at the age of 52 years on or about 
the date shown in the petition; your respondent further shows that it specially 
denies that the said Newman Johnson and Jim Johnson were the same person 
and that it has not been furnished with proofs of death with Jim Johnson, as 
required by the policy contract. Therefore, under the terms of the contract your 
respondent is not liable in any amount until it has been furnished with satisfactory 
proot of death as therein required. Your respondent shows in the alternative 
and the alternative only that in the event it is found on the trial hereof that Newman 
Johnson was the Jim Johnson that your respondent insured, then in that event, 
it is liable only for the sum of $144.00, the amount of insurance that the premiums 
would have bought if the correct age had been given of 42 years, as will more 
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fully be shown by reference to the application for insurance and the insurance 
contract itself on a trial hereof.” 

On these issues the case went to trial below, resulting in judgment for plaintiff 
as prayed for. Defendant has perfected an appeal to this court. 

The lower court rendered a written opinion in the case, which is as follows: 

“The questions for the court to decide in this case are ones of fact, and are 
as follows: 

“1. Was the insured ‘Jim’ Johnson and ‘Newman’ Johnson one and the same 
party? 

“2. Is insured dead and has insurer been presented with suitable evidence of 
that fact? 

“3. Discrepancy in insured’s real age and age shown on the policy. 

“4. Amount payable under the policy to the beneficiary, plaintiff herein. 

“As to the first question—I believe it has been conclusively shown that ‘Jim’ 
and ‘Newman’ Johnson were one and the same person. 

“As to the second question—since the court believes it has been proven that 
Jim Johnson and Newman Johnson were one and the same person, quite naturally 
defendant’s admissions in his answer that it had received ‘claims for payment and 
proofs of death’ on a person by the name of Newman Johnson must be regarded 
as sufficient. 

“As to the third question involved—while it is a fact that defendant developed 
on cross-examination some discrepancy in the age of the insured, his real age was 
not developed and even if defendant had developed insured’s real age, he failed 
to offer any evidence whatever to aid the court in determining the amount recov- 
erable for that age. Therefore, the court must assume that the full amount of 
the policy is the recoverable amount. 

“And the last—the policy itself was offered in evidence. The policy has been 
in effect since 1926. No attack was made upon it at the trial and no objection 
made to its offering in evidence. The policy provides a death benefit of $207.00. 
Therefore that amount is recoverable. 

“For the reasons given, let there be judgment in favor of the plaintiff as 
prayed for.” 

[1] On the trial of the case plaintiff offered the testimony of numerous mem- 
bers of the family, all who testified that Jim Johnson and Newman Johnson were 
one and the same person. There was no testimony offered to rebut this. We are 
therefore convinced, as was the judge below, that Jim and Newman Johnson were 
one and the same person, in fact, it is clearly shown that the name of the insured 
was “Jim Newman Johnson” or “Newman Jim Johnson.” 

[2] Under article 5 of defendant’s answer, quoted above, defendant admitted 
it had received proof of death on a person by the name of “Newman Johnson.” 
No attack was made as to the form or kind of proof made as to the death of 
Newman Johnson or as to the insufficiency of said proof. It therefore must be 
considered by us as sufficient proof of the death of Newman Johnson who has 
been shown by the evidence to be the same identical person as Jim Johnson. We 
therefore conclude that sufficient proof of death has been made. 

[3] Paragraph 7 of the policy of insurance is as follows: “The insured war- 
rants that the age of the insured as stated in this policy is true and agrees that 
in the event the age stated herein is untrue the liability of the company hereunder 
will be limited to the amount of benefits payable according to the company’s tabl 
at the true age.” 

The company’s table was not filed in evidence nor was there any testimon) 
to show what the table contained. In fact, defendant offered no testimony of any 
kind. We therefore fully agree with the lower court in its ruling on this defense, 
which is No. 3 in its opinion. It therefore follows that plaintiff is entitled to the 
full amount as set out in the policy. 

The judgment of the lower court is correct and is affirmed. 


RUSANDA v. ETNA LIFE INS. CO. OF HARTFORD, CONN. No. 38. 
Supreme Court of Michigan. June 29, 1937. 
274 Northwestern Reporter 329. 
1. GROUP POLICY. 
The provisions in master group policy issued to employer are part of contract 
of insurance which may be invoked by holder of certificate. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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3. TIME OF DISABILITY. 

In action on group policy providing for payment in case of total disability, 
question whether insured became totally and permanently disabled from nervous 
disorder prior to discharge by emplover and death was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by Theresa Rusanda against Aitna Life Insurance Company of Hart- 
ford, Connecticut. Judgment for defendant, and plaintiff appeals. 

Reversed, and new trial ordered. 

Argued before the Entire Bench. 

Dann & Atlas, of Detroit, for appellant. 

Butzel, Eaman, Long, Gust & Bills, of Detroit (Charles F. Cummins, of Lan- 
sing, of counsel), for appellee. 

Burzet, Justice. 

{1] Plaintiff, claiming to be the beneficiary under a group policy issued by 
defendant and the Chrysler Corporation, brought suit upon such policy. The 
master policy issued by defendant to the Chrysler Corporation, and for which 
a certificate was issued to decedent, contained provisions similar to those that were 
discussed in Turner vy. Chrysler Corporation, 277 Mich. 689, 270 N.W. 187, wherein 
we held a jury question was presented when there was testimony showing that 
the employee had become permanently and totally disabled prior to his discharge 
by his employer. In Rothermel vy. Aétna Life Insurance Co., 275 Mich. 425, 266 
N.W. 404, we cited previous cases and reiterated that the provisions in the master 
policy are part of the contract of insurance and plaintiff may invoke them. The 
master policy in the instant case provided: “If any member while insured under 
the policy becomes totally disabled before age sixty and if the disability will 
presumably prevent the member for life from engaging in any occupation or 
employment for wage or profit and if satisfactory evidence of such disability is 
furnished the A&tna Life Insurance Company at its Home Office, the Insurance 
Company will pay the amount of insurance in force upon such member’s life at 
the time the disability commenced. Payment will be made in instalments in 
accordance with settlement option number two or three stated below as shall be 
designated.” 

[2] Was there sufficient evidence to raise a jury question as to whether dece- 
dent had become totally disabled prior to his discharge by the employer? We must 
view the testimony in the most favorable light towards plaintiff as the verdict for 
defendant was directed. It appears that decedent had a severe nervous breakdown 
after working for his employer for over four years. His foreman sent him to the 
employer’s doctor, who found him suffering from nervous exhaustion, irritability 
and weakness, neurosis with dyspepsia, and recommended that he be allowed to 
go home. The doctor recommended that he stop work and prescribed four dif- 
ferent kinds of medicine that included two different sedatives. Both on positive 
and negative findings, the ailment was diagnosed as neurosis. The doctor, who saw 
him several times at the end of September, testified that the suicide at the begin- 
ning of December was definitely connected with the condition he found in Septem- 
ber. In referring to the condition, he stated: “It was schizophrenic, he was morose, 
the type of individual at the time I saw him, who was melancholic. It seemed that 
he thought the world was against him. He was entering—I couldn’t say it was 
a maniac depressive condition, but it simulated that, that very often leads to 
suicide.” 

A graduate nurse who was sent as an investigator for the mutual aid division 
of the employer corporation stated that when she went to see decedent, she found 
him depressed and in a nervous state and told him at the time that work was his 
salvation. He did go back to work on or about October 1, 1933, and after work- 
ing ten days, he was obliged to stop. Decedent’s sister testified that during these 
ten days he was sick, but went to work because he was afraid of losing his job; 
that he could neither eat nor sleep: that it was difficult to get him to go to work 
and on one or two occasions he came home before the end of the day. Decedent’s 
mother testified as follows: ‘i 

“My son was ill during August, and he kept on going to work. He worked a 
few days, and then he was dismissed. After he was dismissed, he was asked or 
called back to work, and when he was called back to work, he worked a few days, 
and during the time that he was called back to work, he worked at least two or 
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three hours and then he came home. That is when he became very ill. And then 
he came home after being called, and being that he was not able to work, staying 
only three hours, two hours, a day. * * * 

“Q. What was the color of his cheeks and his complexion after September, 
1933? A. His weight went down very low, and his skin was very sallow and his 
fingers and skin was very long. After September, 1933, he went down to about 
125 pounds. He continued to lose weight after September, 1933. He continued 
to lose weight during the time that he went back to work, ten days during October, 
1933. I saw him take medicine in September, 1933, and October, 1933. * * * 

“OQ. How did he happen to go back to work during the ten days in October, 
1933, if you know, if you were present during any conversation? A. The nurse 
told him to go back, if he does not he would lose his job. Yes, he did go back 
to work. He told me that, ‘Mother, I am sick, but I will go.’ 

“Q. Did he work full days during those ten days? A. No. He did not have 
very much energy to go back to work during September—before September, it 
was rather hazy before that, as to whether he wanted to go back, wanted to 
work or not. During the years before he got sick, I did not have any trouble 
with him in getting him to go to work. Before September, 1933, he did not cry, 
but you could tell that he was worried and unhappy. He started to cry in 
September, around September, 1933. 

“Q. How often would he have these crying spells after September, 1933? A. 
Every time I would suggest a doctor to him, to go to a doctor, why he would start 
in crying. 

“Q. Did he ever cry, have crying spells, during the time that he went back 
to work for the Chrysler, from October Ist to October 10th, 1933? A. No, the 
only thought in mind that he had was that the nurse told him to go back to work, 
and he did not want to lose his position.” 

The medical expert testified that from September 19, 1933, up to the time of 
his death, decedent was totally and fully disabled. The employer’s hospital record 


dated September 17, 1933, showed that decedent was allowed to go home and that. 


he was suffering from nervous exhaustion. On December 2, 1933, he committed 
suicide. 

[3] We are not unmindful of the testimony introduced by defendant which 
would counteract the claims of plaintiff and would attribute decedent’s despond- 
ency to disappointment and failure of achievement. There, however, was a jury 
question presented on the issue of decedent’s permanent and total disability. 

The case is reversed, with costs to plaintiff, and a new trial ordered. 

Fead. C. J., and North, Wiest, Bushnell, Sharpe, Potter, and Chandler, JJ., 
concur. 


FINE v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 31218. 
Supreme Court of Minnesota. June 18, 1937. 
274 Northwestern Reporter 163. 
1. AGE OF INSURED. 

An insured’s statement of his age in application which becomes part of life 
and disability policy becomes a term, if not a condition, of policy and, as such, 
is binding on insured as to limitation in point of time on obligation of insurer 
to pay disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

2. ABILITY TO WORK. 


Evidence establishing habitual performance of substantial and material acts 
by insured in conduct of his mercantile business after he was 60 years old showed 
that insured did not become permanently disabled before reaching age of 60, 
so as to be entitled to permanent disability benefits under life policy which 
provided for benefits if insured became wholly and permanently disabled before 
reaching age of 60. : 

“Total disability” exists where there is an inability substantially or to 
some material extent to transact any kind of business pertaining to 
one’s occupation, and the mere occasional performance of a trifling act 
where person is yet substantially and essentially unable to transact any 
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kind of business pertaining to his occupation does not necessarily prove 
that he was not wholly disabled. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

1. The insured’s statement of his age, in the application which becomes part 
of a life and disability insurance policy, becomes a term of the policy and, as 
such, as to limitation in point of time on the obligation of the insurer to pay 
disability benefits, is binding on the insured. 

2. On the facts stated in the opinion, plaintiff held not to have become 
permanently disabled before reaching the age of 60, so as to become entitled to 
the permanent disability benefits stipulated for in the policy. 

Appeal from District Court, Ramsey County; Richard A. Walsh, Judge. 

Action by Louis Fine against the Equitable Life Assurance Society of the 
United States. From a judgment entered upon a directed verdict for defendant, 
plaintiff appeals. 

Affirmed. 

Fitchette, Shama & Bainbridge, of Minneapolis, for appellant. 

Kellogg, Morgan, Chase, Carter & Headley, of St. Paul, for respondent. 

STONE, Justice. 

Action to recover total and permanent disability cash benefits. Verdict was 
directed for defendant. Plaintiff appeals from the judgment entered thereon. 

The controlling policy: provisions are these: 

“If the insured becomes wholly and permanently disabled before age 60 
the society will * * * pay to the insured a disability annuity of twenty dollars a 
month. * * * ” 

“Disability shall be deemed to be total when it is of such an extent that the 
insured is prevented thereby from engaging in any occupation or performing 
any work for compensation of financial value, and such total disability shall 
be presumed to be permanent when it is present and has existed continuously 
for not less than three months.” 

About August 20, 1927, before reaching the age of 60, plaintiff discovered he 
had lost all the sight of his left, and part of that of his right, eve. He was then 
engaged in the mercantile business at Warren, Minn. He made claim for 
benefits and was paid them by defendant from November 20, 1927, .to August 1, 
1928. Defendant then stopped them, denying plaintiff’s claim that he was totally 
and permanently disabled. 

Plaintiff for many years had been engaged in the retail mercantile business. 
In August, 1927, when he first felt some loss of vision, he was operating a store 
at Warren, Minn., assisted by his son Harry. His home was in St. Paul. During 
the period of his treatment, to be again mentioned later, by Dr. Burch, he 
made trips between St. Paul and Warren alone. From April, 1928, to December, 
1928, at which time the Warren stock was sold out, plaintiff spent the greater 
part of his time in the store, waiting on customers and doing what buying was 
necessary, ‘ 

In July, 1929, he opened a store at Annandale, Minn. His son remained with 
him about a month. Thereafter plaintiff ran the store with the regular assistance 
of one Lucian Maurice and occasional schoolboys working part time. It appears 
convincingly that both at Warren and Annandale plaintiff took an ‘active part 
in managing the business. Plaintiff was at Annandale all the time from July, 
1929, to December, 1932, except Saturdays and Sundays, “running” the store. He 
swept the floor, dusted the boxes, waited on customers, and determined policies. 
He had some difficulty in determining colors and sizes, but nevertheless waited 
on a great many customers without help. He determined the quantity of goods 
to be bought and all matters relating to the “management of the store.” It 
was he who regularly opened the store every morning about 7:30 and remained 
there all day except for time out for lunch. 

At an early stage of his eye trouble, plaintiff consulted Dr. Frank E. Burch, 
of St. Paul, who operated upon both eyes. The only medical testimony is that 
of Dr. Burch. It showed that plaintiff had contracted glaucoma, which is a 
hardening of the eye which will destroy vision if unarrested. By Dr. Burch’s 
treatment, the glaucoma was controlled in the right eye, and, with the aid of 
glasses, his vision was 20/30. 20/20 is normal. The left eye became useless. 
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Until March, 1933, plaintiff, with the aid of glasses, could read “quite fine print” 
with his right eye. But his near vision failed principally between March 13, 
1933, and October 10, 1933. Plaintiff’s policy age had become 60 on June 11, 1932. 

{1] 1. In the application attached to and part of the policy, plaintiff stated 
June 11, 1872, as the date of his birth. That statement was not questioned by 
the complaint or answer. For plaintiff, error is predicated on the court’s refusal 
to admit testimony that plaintiff was born June 11, 1874, instead of June 11, 1872. 
The purpose of the offered proof was to extend by 2 years the age limit of the 
permanent disability benefits of the policy. The offer was properly rejected. 
As to the permanent disability benefits, the statement in the application and 
policy became a term, if not a condition, of the latter. As such, it is binding 
upon plaintiff, the insured, under the rule of Reynolds y. Atlas Accident Ins. Co., 
69 Minn. 93, 71 N.W. 831. 

[2] 2. This court has had occasion to declare in particular cases the existence 
or nonexistence of total disability under policy provisions similar to or identical 
with those determinative here. The problem has arisen in two type of cases— 
where attempt is made to show absence of total disability is due to plaintiff's 
activity in (1) his usual occupation or employment; or (2) some gainful work 
other than his usual occupation or employment. In this case we are concerned 
with the former. But in either case the rule in substance of application is the 
same. Our leading case is Lobdill vy. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 
14, 71 N.W. 696, 697, 38 L.R.A. 537, 65 Am.St.Rep. 542, where the rule was stated 
to be that total disability exists where there is an inability, “substantially or 
to some material extent,” to transact any kind of business pertaining to such 
occupation. The mere occasional performance of a “trifling act” where the 
person is yet “substantially and essentially” unable to transact any kind of 
business pertaining to the occupation does not necessarily prove that he was not 
“wholly disabled.” This rule has been reiterated and applied in a number of 
succeeding cases. Monahan v. Supreme Lodge of the Order of Columbian 
Knights, 88 Minn. 224, 92 N.W. 972; Carson v. New York Life Ins. Co., 162 
Minn. 458, 203 N.W. 209; Lorentz v. AEtna Life Ins. Co. of Hartford, Conn., 197 
Minn. 205, 266 N.W. 699. 

The frequency and nature of the acts is ordinarily for the jury. Lobdill v. 
Laboring Men’s Mutual Aid Ass’n, supra; Berset v. New York Life Ins. Co., 175 
Minn. 210, 220 N.W. 561; Wilson v. Met. Life Ins. Co., 187 Minn. 462, 245 N.W. 
826. But the state of the evidence may be such that the court, as matter of law, 
must declare that total disability exists or not, by directing or setting aside a 
verdict. See Kerkela v. Benefit Ass’n of Ry. Employees, 194 Minn. 318, 260 
N.W. 300. 

True, occasional performance of some “single and trivial” act connected with 
his business.as merchant would not render plaintiff's disability partial instead of 
total. Lobdill v. Laboring Men’s Mutual Aid Ass’n, supra. But the evidence 
establishes the habitual performance of substantial and material acts by plaintiff 
in the conduct of his business after he was 60 years old. Those things which 
he was unable to do were ministerial, such as checking invoices, keeping books, 
and determining sizes and colors. The latter he could do, and did, with small 
assistance from customers. He was vet the real manager of the business— 
“running” it. If that isn’t transaction of business to a “substantial and material” 
extent, nothing is. 

Particularly important is the unimpeached testimony of Dr. Burch, which, 
as to vision, and when put alongside the other evidence, negatives as matter of 
law total disability of plaintiff for some time after June 11, 1932. 

Affirmed. 


-—_—— 


JANESVILLE STATE BANK v. 2ZTNA LIFE INS. CO. et al. No 21374. 
Supreme Court of Minnesota. June 18, 1937. 
274 Northwestern Reporter 232. 
1. PLEDGE. 
A deposit by insured of life policy with bank to which he was indebted was 
a valid pledge of policy, regardless of whether beneficiary consented and not- 
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withstanding provision requiring filing with insurer of original or duplicate of any 
assignment. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. WAIVER OF PLEDGE. 

Where life policy was payable only on receipt thereof by insurer duly released, 
insurer by making payment to beneficiary without requiring compliance with such 
provision did not defeat right to recover on policy by bank to which policy had 
been pledged by insured. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

3. WAIVER OF PLEDGE. 7 i 

Where insurer had acknowledged that bank was holding life policy as collat- 
eral, bank by failing to take action to prevent insurer from carrying out declared 
intention of paying insurance to beneficiary, did not waive its rights as pledgee to 
recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Syllabus by the Court. 


\lthough a life insurance policy provided that no assignment thereof should 
be binding upon the company unless in writing and filed with the company, such 
policy might be pledged as collateral security without such writing. Here the 
insurance company notwithstanding notice of such pledge paid the face of the 
policy to the beneficiary without requiring the surender of the policy duly released 
as its contract gave it the right to require. Held, that the pledgee by failing to 
bring proceedings to prevent such action by the company did not waive its rights 
as pledgee nor was it estopped. 

Appeal from District Court, Waseca County; Fred W. Senn, Judge. 

Suit by the Janesville State Bank against the A®tna Life Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

O’Brien, Horn & Stringer and McNeil V. Seymour, all of St. Paul, for 
appellant Attna Life Ins. Co. 

Northey & Nelson, of Minneapolis, for appellant Clara Hofmann. 

Gallagher, Madden & Gallagher, and Moonan & Moonan, all of Waseca, for 
respondent. 

LorINnG. Justice. 


This was a suit to recover the benefits of a $2,000 life insurance policy upon 
the life of Emil L. Hofmann, which was in the hands of the plaintiff bank at the 
time of Hofmann’s death. At the time of his death, Hofmann was indebted to 
the plaintiff in a sum in excess of $2,000. From a judgment in favor of plaintiff 
against both defendants, this appeal is taken. 

June 18, 1932, Hofmann, being indebted to the defendant bank, left with it 
the life insurance policy here in question. His wife, Clara, the other defendant in 
this action, was named beneficiary therein. No written assignment was made of 
the policy, but on the same day the bank wrote the defendant insurance company 
asking for blank forms customarily used for assigning policies. The company 
forwarded the assignment forms to the bank on June 21, 1932, and wrote asking 
that Hofmann’s wife join in the execution of the assignment forms, Mrs. Hofmann 
did not join in the execution of the forms and Hofmann did not execute a written 
assignment. March 10, 1933, the defendant insurance company wrote the plaintiff 
bank asking if the policy had been assigned to it and, if so, to furnish the company 
with a duplicate of the assignment. The bank wrote back stating that Hofmann 
had not executed the assignment papers. Hofmann died July 13, 1934, while the 
policy was still in effect. 

July 28, 1934, the insurance company wrote the bank stating that its files indi- 
cated that the bank was holding the policy as collateral and asking whether or not 
it still had an interest in Hofmann’s policy as Mrs. Hofmann was making claim 
under it. August 7, 1934, the insurance company wrote the bank acknowledging 
receipt of a “claimant’s statement” on behalf of the bank and stating that the 
Insurance company was advising Mrs. Hofmann of the bank’s claim. In the 
meantime, the insurance commissioner had evidently exerted some pressure on the 
company and August 29, 1934, it wrote the bank stating that unless restrained from 
so doing it was paying the proceeds of the insurance policy to the beneficiary, the 
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widow. September 13, 1934, hearing nothing from the bank, the amount of the 
policy was paid over to the widow. This action followed. 


Appellants’ argument may be divided into four main contentions: (1) That 
there was no evidence to support a finding that there was an assignment of the 
policy to the bank; (2) that since the widow did not consent to an assignment, 
that her rights as beneficiary were not defeated by the alleged assignment; (3) 
that the company did not waive the proviso (No. 15) of the policy which provided 
“no assignment of this policy shall be binding upon the company unless and until 
the original or a duplicate thereof is filed at its Home Office’; and (4) that the 
insurance company was misled to its prejudice by the bank’s failure to act upon 
receipt of the letter from it dated August 29, 1934. 


The respondent takes the position that as found by the trial court, the policy 
was pledged to it as collateral and that, respondent having given notice of its 
possession of the policy as collateral security, its rights could not be cut off by 
its failure to bring proceedings to restrain payment in response to the letter of 
August 29. 

From the conceded facts, it is apparent that the insurance policy was deposited 
with the bank on account of Hofmann’s indebtedness to it. When a debtor deposits 
property with his creditor, there is a presumption that it was deposited as collat- 
eral security for the debt. 21 R.C.I. 733; 49 C.J. 908. The question here is as to 
the nature of this deposit. 


[1] Appellants insist that there was no evidence to support a finding of an 
assignment of the policy to the bank, and, if there was such evidence, that there 
could be no oral assignment that would bind the insurance company. We are 
inclined to share that view, but think it not here material. The trial court found 
the deposit with the bank to be a pledge, and we think the evidence justifies such 
a finding. That an insurance policy that reserves to the insured the right to 
change the beneficiary may be assigned, without the consent of the beneficiary, 
is not open to serious question. Potter v. Northwestern Life Ins. Co., 216 Towa 
799, 247 N.W. 669; and see cases cited in 60 A.L.R. 193; and we think it neces- 
sarily follows that such a policy may be the subject of a valid pledge by the 
insured without the beneficiary’s consent. See Redden v. Prudential Ins. Co.. 193 
Minn. 228, 258, N.W. 300 (gift). It has been held, and we think correctly, that 
where there is a prohibition in a policy forbidding the assignment of a policy of 


insurance without the consent of the insurer, the policy may still be the subject 
of a valid pledge. Ellis v. Kreutzinger, 27 Mo. 311, 72 Am.Dec. 270; Travelers 


Ins. Co. v. Healey, 19 Misc. 584, 44 N.Y.S. 1043; and in a Wisconsin case (Opitz 
v. Karel, 118 Wis. 527, 95 N.W, 948, 62 L.R.A. 982, 99 Am.St.Rep. 1004) it was 


held that a clause in an insurance contract like the one here before us did not 
prevent a valid gift of the policy. ; 

[2] Under provision No. 10 in the policy before us there appears this provi- 
sion: “ * * * the sum insured will be payable under the terms hereof only upon 
receipt by the company of this policy duly released.” In our opinion, provision 
No. 15 was designed to advise the insurer of policy assignments and provision 
No. 10 was to advise it of any other claim under the policy and protect it from 
paying the policy twice where the insured had placed the policy out of the posses- 
sion of the beneficiary by pledge or gift. The insurance company here had notice 
of the bank’s claim that it was holding the policy as security and the company 
could have insisted that the beneficiary comply with policy provision No. 10 and 
produce the policy “duly released” before paying the death benefit to her. The 
company failed to take advantage of that provision and apparently waived it in 
favor of Mrs. Hofmann. It could not thus prejudice the bank’s rights. 

[3] As to the claim that the bank is estopped by its failure to act upon receipt 
of the letter of August 29, 1934, from the insurance company advising the bank 
that unless enjoined from so doing the insurance company would pay the policy 
to the beneficiary, we are not persuaded. No estoppel was alleged. The hank had 
given the company notice that it had possession of the policy “as collateral.” The 
company’s letter of July 28, 1934, acknowledges such to be the case. We do not 
think that mere failure to commence some legal proceedings in response to the 
letter of August 29, 1934, amounted to a voluntary waiver of the bank’s right. 
The insurance company had open to it a perfectly simple way to protect itself 
from paying the policy twice. It chose not to avail itself of such protection. 
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Affirmed. 


Gallagher, C. J., and Stone, J., took no part in the consideration or decision 
of this case. 


BENNETT v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
AND ENGINEMEN. No. 18673. 
Kansas City Court of Appeals. Missouri. May 3, 1937. 
Rehearing Denied May 24, 1937. 
106 Southwestern Reporter (2d) 25. 
1. CONSUMPTION. 

In action for disability benefits under fraternal benefit certificate, petition was 
insufficient to state cause of action, where it showed that disability was caused by 
consumption of lungs, but that constitution of society aJlowed no monthly com- 
pensation for consumption of lungs but merely treatment in a sanitarium. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


Appeal from Circuit Court, Linn County; Paul Van Osdol, Judge. 

Action by John V. Bennett against the Brotherhood of Locomotive Firemen 
and Enginemen. From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed and cause remanded. 


Harold C. Heiss, of Cleveland, Ohio, and Edward E. Naber and Samuel M. 
Carmean, both of Kansas City, for appellant. 

Owen & Thurlo, of Brookfield, and Johnson, Garnett & Quinn, of Kansas 
City, for respondent. 


WALTON v. VOGTS et al. No. 18822. 
Kansas City Court of Appeals. Missouri. May 24, 1937. 
106 Southwestern Reporter (2d) 54. 
1. CONTRACT OF INSURANCE. 


Certificate whereby association agreed on insured’s death to levy assessment 
of $1 on each member of association and pay amount realized to beneficiary except 


that amount so paid should not exceed sum of $1,350, was a “contract of insurance” 
on assessment plan (Mo.St.Ann. §8 5745, 5747, pp. 4398, 4401). 

(For other cases, see Insurance, Dec. Dig. § 124.) 
2, MAXIMUM AMOUNT. 

Under certificate whereby association agreed on insured’s death to levy assess- 
ment of $1 on each member of association and pay amount realized to beneficiary 
except that amount so paid should not exceed sum of $1,350, beneficiary was entitled 
to receive $1,350 from association, in view of statute requiring certificate to specify 
exact sum which association promised to pay (Mo.St.Ann. §§ 5745, 5747, pp. 4398, 
4401). 

(For other cases, see Insurance, Dec. Dig. § 518.) 

3. RIGHT OF RECOVERY. 

_ Alleged fact that voluntary unincorporated association issuing contract of 
insurance on assessment plan was unable to pay judgment did not affect right of 
beneficiary of contract to recover judgment. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

“Not to be published in State Reports.” 

Suit by Harold Emack Walton against Herman H. Vogts, the Mascot Home 
Mutual Benefit Association, and the Mason’s Home Mutual Benefit Association. 
The cause was dismissed as to defendants Vogts and the Mascot Home Mutual 
Benefit Association. From judgment for plaintiff, the Mason’s Home Mutual 
Benefit Association appeals. 

Affirmed. 

I. M. Lux, of Kansas City, for appellant. 

Frank L. Cohn, Wm. R. Ross, and Harry A. Hall, all of Kansas City, for 
respondent. 

CAMPBELL, Commissioner. 

This suit was brought against Herman Vogts, Mason’s Home Mutual Benefit 
Association, and the Mascot Home Mutual Benefit Association to recover the 
balance alleged to be due upon a certificate of life insurance issued in July, 1920, 
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by Mason’s Home Mutual Benefit Association to John Henry Walton, hereinafter 
referred to as the insured, and in which plaintiff was the named beneficiary. The 
Mason’s Home Mutual Benefit Association, subsequent to the issuance of the 
certificate, changed its name to Mascot Mutual Benefit Association. The cause 
was tried to the court, without a jury, dismissed as to the defendants Vogts and 
Mascot Home Mutual Benefit Association. The judgment was in favor of plain- 
tiff and against Mason’s Home Mutual Benefit Association, hereinafter called the 
defendant, in the sum of $920. Defendant has appealed. 

The defendant was a voluntary unincorporated association. 

The certificate provided that upon the death of the insured the defendant 
would levy an assessment of $1 on each member of the association and pay the 
amount realized from such assessment to the plaintiff, “except * * * the amount 
so paid * * * shall not exceed the sum” of $1,350. 

The facts show that following the death of the insured in January, 1934, 
the defendant levied an assessment on each of its members, realized therefrom 
the sum of $430 and paid the same to the plaintiff. 

[1, 2] The payment of the benefit provided in the certificate was dependent 
upon the collection of an assessment upon persons holding similar contracts. The 
certificate was therefore a contract of insurance upon the assessment plan. Sec- 
tion 5745, R.S. 1929 (Mo.St.Ann. § 5745, p. 4398) ; Wall v. Commonwealth Casualty 
Co. of Philadelphia, 225 Mo.App. 657, 39 S.W.(2d) 441. The statute, now section 
5747 (Mo.St.Ann, § 5747, p. 4401), provides that every certificate “shall specify 
the exact sum of money which it promises to pay.” The plaintiff contends that 
the sum specified in the certificate, $1,350, was the sum which the defendant prom- 
ised to pay upon the death of the insured. 

In the case of McFarland v. United States Mutual Accident Association, 124 
Mo. 204, 27 S.W. 436, 440, the certificates sued upon provided that until the defend- 
ant had a “sufficient membership to pay death losses in full, the principal sum 
represented by an assessment of two dollars upon the members of all of said 
divisions, which sum is not to exceed three thousand dollars, will be paid to bene- 
ficiary as provided in this certificate.” 

The court held that the plaintiff was entitled to recover $3,000 for the reason 
that the statute regulating insurance companies on the assessment plan “requires 
all policies to specify the exact sum of money which the company promises to pay 
upon the happenivg of the contingency insured against, and also requires the pay- 
ment of such sum upon the occurrence of such contingency.” 

In the case of Kribs v. United Order of Foresters, 191 Mo.App. 524, 177 S.W. 
766, each of the three certificates sued upon provided that the sum payable was 
the amount of one assessment upon persons holding similar contracts not exceeding 
$1,000. Upon the death of the insured the defendant levied an assessment upon 
its members, realized therefrom the sum of $380. The court held that if the plain- 
tiff prevailed, he was entitled to recover $1,000 on each certificate. The following 
cases are to the same effect: Kribs v. United Order of Foresters (Mo. App.) 233 
S.W. 89; Melville v. Business Men’s Acc. Assur. Co. (Mo.App.) 253 S.W. 68; 
State ex rel. v. Allen, 302 Mo. 525, 259 S.W. 77. 

The defendant argues that it is a fraternal society. There was neither pleading 
nor proof that defendant had a lodge system, ritualistic form of work, or repre- 
sentative form of government. The record does not sustain the contention. 

The defendant requested the court to declare that the plaintiff was not entitled 
to recover and that the judgment must be for the defendant. The request was 
refused. The defendant also requested other declarations of law which were 
refused. It is unnecessary to rule on these requests for the reason that under the 
admitted facts the plaintiff was entitled to the judgment he obtained. 


The defendant argues that it is not under duty to levy more than one assess- 
ment, that it has no reserve fund and, hence, it cannot obtain the money to pay 
the judgment. 


[3] The fact, if it be a fact, that the defendant is unable to pay the judgment 
does not affect the right of the plaintiff to have the judgment. The judgment 1s 
affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. All concur. 
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SLURSZBERG et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Jersey, Hudson County. Feb. 13, 1936. 
192 Atlantic Reporter 451. 
3. ADDITION. 


The addition of new features to a life policy does not divest policy of its chief 

character or make it other than a life policy. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
7. CLAIM OF EXEMPTION. 

The insured’s creditors suing on life policy could not claim that failure to 
claim statutory exemption amounted to waiver of rights of beneficiary of policy 
where creditors did not allege that beneficiary had notice of execution sale 
of insured’s interest and of alleged demand by creditors for cash surrender value 
of policy, notice being a necessary element of waiver (2 Comp.St.1910, p. 2850, 
§§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

§ CLAIM OF EXEMPTION. 

The insured’s creditors suing on life policy could not claim that beneficiary 
waived rights under policy because of failure to claim exemption, since statute 
exempting life policy proceeds from claims of insured’s creditors does not 
require a claim for exemption to secure protection, but statute automatically 
becomes part of every policy providing a benefit for beneficiary and must be 
observed as part of its contractual obligation by every insurer (2 Comp.St.1910, 
p. 2850, §§ 38, 39). 

(For other cases, seé Insurance, Dec. Dig. § 590.) 

16. CLAIM OF EXEMPTION. 


The mere reservation in life policy to insured of right to nullify interest of 
beneficiary does not operate automatically with effect of canceling interest of 
beneficiary at same instant interest is created, since such extension would 
violate statute exempting life policy proceeds from claims of insured’s creditors 
(2 Comp.St.1910, p. 2850, §§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 590.) 


11. CLAIM OF EXEMPTION. 

While insured may cash in his life policy without regard to wishes of 
beneficiary, such reserved right must, as to creditors seeking to exercise right 
instead of insured who has not acted, be deemed subordinate to rights of 
beneficiary, since insurance was effected for benefit of beneficiary to give effect 
to statute exempting life policy proceeds from claims of insured’s creditors (2 
Comp.St.1910, p. 2850, §§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

14. ASSIGNMENT. 


Where life policy recognizes right of insured to assign his interest, predicated 
upon exercise of definite conditions specifically expressed, such conditions are 
o e ” . . . . . 
conditions precedent” which must be complied with in order to vest rights under 
policy in assignee as against insurer. 

(For other cases, see Insurance, Dec. Dig. § 202.) 

15. ASSIGNMENT. 

The insured’s creditors who purchased insured’s life policy interest under 
execution sale could not maintain suit against insurer on policy where one of 
conditions pertaining to right to transfer insured’s right required assignment to 
be in writing and did not make an exception if assignment arose from sale of 
isured’s rights under execution, and complaint failed to alleged any written 
transfer. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Action by Abraham J. Slurszberg and another, receivers of the Jewett Realty 
Corporation, against the Prudential Insurance Company of America, a New 


Jersey corporation. On defendant’s motion to strike the second amended com- 
Diaint. 


Motion granted. 
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Frank W. Heilenday, of Jersey City, for plaintiffs. 

Perkins, Drewen & Nugent, of Jersey City, for defendant. 

ACKERSON, Supreme Court Commissioner. 

The first amended complaint herein having been previously stricken out upon 
nvotion, the defendant now moves to strike the second amended complaint upon 
the grounds that it is frivolous; shows no right, title, or interest in the plaintiff 
to the cash surrender value of the insurance policy upon which the action is 
based, and that the proceeds of said policy are exempt from the claims of 
creditors. 

The second amended complaint discloses that on May 5, 1925, the defendant 
company issued its policy of insurance on the life of Thomas Sluberski, in the 
sum of $5,000, payable to said Sluberski twenty years after the date of the policy, 
provided insured is then living, or, in the case of the prior death of the insured, 
then to his wife as beneficiary, with the right reserved by the insured to change 
the beneficiary and providing for a cash surrender value to the insured under 
certain specified conditions after the second year, increasing in amount each 
year. It is specifically alleged that the premiums were paid in full until April 
1, 1931, at which time the cash surrender value of the policy was $1,247.40. 

The complaint further alleges that on November 29, 1928, the insured became 
indebted to the Jewett Realty Corporation in the sum of $1,600, and on March 5, 
1932, a receiver of said corporation recovered a judgment against said insured 
for $1,417, and that on April 15, 1932, the right, title, and interest of the insured 
in said policy of insurance was sold by the sheriff under an execution upon said 
judgment to said receiver, and the policy was delivered to him. A copy of the 
policy in question is now annexed to and made a part. of this complaint and by 
amendments the complaint is further made to allege that both the assured and 
the beneficiary were alive at the time of said levy and sale of said policy and are 
still alive; that “no claim for exemption pursuant to sections 38 and 39 of the 
New Jersey Insurance Law [2 Comp.St.1910, p. 2850, §§ 38, 39] was made either 
by Thomas Sluberski or any other person”; that, “by virtue of said execution 
levy and sale, all of the right, title and interest of said Thomas Sluberski” (the 
assured) “in and to said policy, * * * was assigned by operation of law” to said 
receiver, and “on or about April 20th, 1932, a written notice of said assignment 
was delivered to the defendant and accepted by it, and the said policy was duly 
surrendered to the denfendant and demand made * * * for its cash s®rrender 
value, but the defendant refused and still refuses to pay the same or any part 
thereof”, and that at said times the “policy was in full force and effect.” It is 
further alleged that the plaintiffs were duly substituted as receivers of the Jewett 
Realty Corporation. It is important to note, however, that the complaint does 
not allege that the insured, Thomas Sluberski, ever assigned the policy to the 
plaintiffs or their predecessor, nor that he ever exercised his right to surrender 
the policy and receive the cash surrender value, or authorized the plaintiff to do 
so, or ever changed the beneficiary. Furthermore it is not alleged that the sale 
by the sheriff is expressed in any writing, nor that the alleged assignment “by 
operation of law” is evidenced by any written instrument whatsoever, nor that 
plaintiffs or their predecessor ever applied to change the beneficiary. 

Since the plaintiffs are, in legal contemplation, creditors of the insured, it 
follows that the legal sufficiency of the complaint in this action depends in the 
first place upon whether the policy in question (or its alleged cash surrender 
value) is exempt from the claims of the creditors of the insured by virtue of 
sections 38 or 39 of the “Insurance Act” (P.1,.1902, p. 422, [2 Comp.St.1910, p. 
2850, §§ 38, 39]), which provides as follows: 


38. “When a policy of insurance is effected by any person on his own life, 
or on another life in favor of some person other than himself having an insurable 
interest therein, the lawful beneficiary thereof, other than himself or his legal 
representatives, shall be entitled to its proceeds, against the creditors and repre- 
sentatives of the person effecting the same; * * * provided, that, subject to 
statute of limitation, the amount of any premiums for said insurance paid in 
fraud of creditors, with interest thereon, shall inure to their benefit from the 
proceeds of the policy.” ae 

39. “Every policy of life insurance made payable to or for the benefit of a 
married woman, * * * whether procured by herself, her husband or by any other 





Lif 


pers 
chile 
the 


do T 
end 
cont 
pres 
poli 


cue: 
con 
and 
poli 
Leg 
the 
or | 


tern 
“ent 
fort 
are 

cha: 
“Lit 
life. 


its ¢ 


Hor 


end 
cont 
date 
yeni 
the 

thes 


are 
the 
whic 
no | 
that 


and 
insu 


legis 
ther 
of t 


Cent 
“The 
be S| 
subje 


being 
incor 
conti 
om. 
expla 
by k 


claim 


; 
) 
! 
t 


oo = waewywrmrwr”vwr werwwF am wre ~" 


Life] Slurszberg et al. v. Prudential Ins. Co. of America 1049 


person, * * * shall inure to her separate use and benefit, and to that of her 
children, according to the terms and provisions of the policy, * * * subject to 
the above provisions relating to premiums paid in fraud of creditors.” 

Plaintiffs insist, in the first place, that these sections of the “Insurance Act” 
do not apply to the policy in question because it is asserted that the policy is an 
eidowment policy, a mere device for saving, and not a life insurance policy as 
contemplated by the foregoing statute; and that in any event the insured is the 
present “lawful beneficiary,” and, in order to be exempt from execution, the 
policy must be “in favor of some person other than himself” (the insured). 

|1] The difficulty with the first contention is, that, while the policy in 
guestion may contain investment features so far as the endowment provision is 
concerned, nevertheless, the policy contains a definite life insurance feature also. 
and the Legislature did not specify that the exemption would not apply if the 
policy contained features and benefits in addition to regular life insurance. The 
Legislature was concerned with protecting the future of those dependent upon 
the continued life of the insured no matter by what name the policy is designated 
or how many other features or benefits it may contain. 

|2] It is a matter of common knowledge that life insurance policies are 
termed “general,” “ordinary,” “old-line,” “paid-up,” “tontine,” “assignment,” 
“endowment,” etc., dependent upon the terms and conditions of the different 
forms of contracts. The newer forms of policies and their broader provisions 
are designed to meet competition between the companies and to attract pur- 
chasers. In Cooley on Insurance, vol. 1, pp. 782, 783, we find this statement: 
“Life insurance is not, however, necessarily insurance for the full term of one’s 
life. Some life policies are contracts of investment as well as of insurance.” 

[3] The addition of these new features does not, however, divest the policy of 
its chief character, or make it other than a life insurance policy. Baranovich v. 
Horwatt (A&tna Life Insurance Co.), 113 Pa.Super. 467, 173 A. 676. 

|4] Regarding plaintiff’s second contention it may be said that, while the 
endowment or investment feature of this policy is payable to the insured, 
contingent, of course, upon his being alive at the end of twenty years from its 
date, nevertheless, the life insurance provision of the policy covering the inter- 
vening period is “in favor of some person other than himself,” and so falls within 
the specification for exemption required by the statute. The plaintiffs overlook 
these separate and distinct features of the policy. 

The plaintiffs further claim that sections 38 and 39 of said “Insurance Act” 
are unconstitutional in that they violate article 4, section 7, subsection 4, of 
the State Constitution, which provides that: “To avoid improper influences 
which may result from intermixing in one and the same act such things as have 
no proper relation to each other, every law shall embrace but one object, and 
that shall be expressed in the title.” 

The full title of the act in question is: “An Act to provide for the regulation 
and incorporation of insurance companies and to regulate the transaction of 
insurance business in this state.” 

_It is argued that the aforesaid sections of the “Insurance Act” make the 
legislation dual in character, i. e., insurance, and the exemption of the proceeds 
thereof from exectution, and that the latter object is not expressed in the title 
of the act. 

[5] The test to be applied in determining this question is found in Stockton v. 
Central R. R. Co., 50 N.J.Eq. 52, 70, 24 A. 964, 971, 17 L.R.A. 97, where it is said: 
“The end aimed at is that each law shall have a single general object, which shall 
be stated in its title, and that all parts of the law shall be germane to that one 
subject.” (Italics mine.) 

The origin of life insurance is traceable to benevolent motives, the object 
being to secure to the family of a person who is dependent on a salary, or other 
income which ceases with his life, a support upon the death of insured, by small 
contributions from the annual income. 37 C.J. 360, § 3. 

[6] Sections 38 and 39 of the act in question are clearly germane to the 
subject of life insurance, and are intended to secure its primary object as above 
explained, i. e., to secure to the widow of the insured a support upon his death 
by keeping the proceeds of the policy intended for her benefit free from the 
claims of the insured’s creditors. The “transaction of insurance business” not 
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only comprehends the writing of policies upon the life of an insured, but also the 
payment of the proceeds thereof at his death. Hence the protection of such 
proceeds to effectuate the object of the insurance as above expressed is germane 
to the subject of transacting insurance business, 

It seems idle to argue that legislation upon the subject of life insurance 
becomes dual in purpose when all parts of the act seek to carry out the very 
object of the business it intends to regulate. The criticised section of the act 
in question do not amount to “intermixing in one and the same act such things 
2s have no proper relation to each other.” The construction of this legislation 
contended for by the plaintiffs is too narrow and limited; it would leave the law 
powerless to carry out the fundamental legislative intent as evidenced by the 
entire act. 

[7, 8] The complaint also contains the allegation that “no claim for exemption, 
pursuant to section 38 and 39 of the New Jersey Insurance Law was made by 
either Thomas Sluberski or any other person,” and it is argued under this 
phase of the pleading that failure to claim exemption would amount to a waiver 
of any rights by the beneficiary of the policy. 

In the first place it must be noted that a waiver is not pleaded. All that is 
asserted is that “no claim for exemption * * * was made by either Thomas 
Sluberski or any other person.” It seems sufficient to observe that notice is a 
necessary element of waiver, and it is not alleged that the assured’s wife, as 
beneficiary, had notice of the aforesaid execution sale and the alleged demand 
by the plaintiff for the cash surrender value of the policy. It is the beneficiary 
who is protected by the statute, not the assured. 

In the second place, sections 38 and 39 of the act in question, do not require a 
“claim for exemption” if the beneficiary’s rights can be thus designated, in order 
to secure the protection provided for therein. These sections automatically 
become a part of every policy of insurance providing a benefit for a beneficiary 
in the event of the death of the insured, and must be observed as a part of its 
contractual obligation by every such insurer. 

The plaintiffs also contend in their brief that the beneficiary named in the 
policy sub judice is merely an expectant beneficiary and has no present interest 
in the policy. 

{9} A caretul reading of the legislation in question, however, in the light of 
what has already been said, will inevitably lead to the conclusion that, by what- 
ever term the beneficiary’s interest may be designated, particularly if the policy 
provides a benefit for a married woman, it shall, in the language of the statute, 
“inure to her separate use and benefit,” subject only to a claim for “premiums 
paid in fraud of creditors,” whether her interest is vested or contingent, present 
or future. The aforesaid sections of the “Insurance Act” protect her, as against 
the insured’s creditors, so that, with the happening of the contingency upon 
which the enjoyment of her “benefit” depends, the proceeds of the policy will be 
available for her. 

We now come to the fundamental ground upon which plaintiffs rest their 
wlleged cause of action, i. e., that the cash surrender option given by the policy 
to the insured, in the exercise of which the beneficiary has no voice, is a property 
right in the insured which is available to his creditors upon execution. 

No claim is here made on theory that the premiums paid on this policy were 
in fraud of creditors, and rights reserved to creditors under such circumstances 
by the above-quoted sections of the “Insurance Act” are not involved. The sole 
claim presented being the asserted right of a creditor to resort to the insured’s 
unexercised cash surrender option. 

The plaintiffs point out that the policy in question specifically reserves to the 
insured the right to change the beneficiary, surrender the policy for its cash 
surrender value at will, and recognizes his legal right to assign his right, title 
and interest therein. They, therefore, argue that, since the insured’s right to 
surrender the policy for its cash surrender value is superior to the right of the 
beneficiary therein, this right must necessarily pass under a creditor’s execution 
sale of the right, title and interest of the insured in the policy. In other words, 
it is contended that the purchaser at such a sale may, in the language of the 
policy, “legally surrender” the policy and obtain its cash surrender value, without 
the consent of the insured manifested in the manner required by the policy. 
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To sustain such a claim would wholly destroy the intent and purpose of the 
kgislation in question and deprive beneficiaries in such cases of the protection 
the Legislature intended for them. A policy thus surrendered would not be 
“legally. surrendered” within the meaning of the policy if its effect would be to 
defeat the object of the statute. 

{10] The mere reservation to the insured of the right to nullify or destroy 
the interest of the beneficiary, whether we consider it vested or contingent, 
cannot be extended or enlarged to such an extent that the reservation is to be 
regarded as operating automatically from the time it was made, which would 
have the effect in such policies of canceling the interest of the named beneficiary 
at the same instant such interest was created. To hold thus would not only be 
an absurdity, but would be violative of the policy adopted by the Legislature 
in the enactment of section 38 and 39 of our “Insurance Act.” 

[11] While it may be true that the insured may cash in his policy without 
regard to the wishes of the beneficiary, that-reserved right,.since the insurance 
was effected and taken out for the benefit of the latter to give force and effect 
to the statute, must, as to creditors seeking to exercise it in the place and stead 
of the insured, where the latter has not acted, be deemed and held subordinate 
to the rights of the beneficiary. There are no sound reasons, either in morals 
or in equity and good conscience, why the creditor, to the detriment of the 
beneficiary, should be given the right and privilege of the insured in such cases. 
No credit is extended to the insured on the faith of the insurance, for all persons 
dealing with him are bound to know the law, and that money to become due 
thereon, when payable to a third person, having an insurable interest, is exempt 
from their claims. The Legislature was careful to protect the just claims of 
creditors, and to give them all that they could equitably ask for when it pro- 
vided at the end of section 38 of the “Insurance Act” as follows: “Provided, 
that, subject to statute of limitation, the amount of any premiums for said 
insurance paid in fraud of creditors, with interest thereon, shall inure to their 
benefit from the proceeds of the policy.” A similar provision is found at the 
end of section 39 of said act, thus clearly evincing a legislative intent to provide 
for the just claims of all concerned in such policies and defeating the plaintiff's 
contention that to deny their claim would be establishing a haven for fraudulent 
debtors. 

{12] The statute is wise in its purpose, securing as it does, after the death of 
the insured, pecuniary aid and assistance to the beneficiary, usually some one 
who is dependent upon the insured for support, and should not be frustrated or 
impaired by opening the door to those who have no just or equitable claim to the 
money. This view is amply sustained by authority construing similar statutes. 
C.J. 74; Murphy v. Casey, 150 Minn. 107, 184 N.W. 783; Schuler v. Johnson, 
61 §.D. 141, 246 N.W. 632; Holden vy. Stratton, 192 U.S. 202, 25 S.Ct. 656, 49 L.Ed. 
18; In re Messinger (C.C.A.2d) 29 F.(2d) 158, 68 A.L.R. 1205: In re Orear 
(C.C.A8th) 189 F. 888; In re Booss (D.C.) 154 F. 494, 18 Am.Bank.Rep. 658; 
Moser v. Conn. Mut. Life Ins. Co., 134 Ky. 215, 119 S.W. 792; Bailey v. Wood. 
22 Mass. 562, 563, 89 N.E. 149: In re Pinals, 38 F.(2d) 117 (U.S.Dist.Ct. of 
N.J.1930). See, also, G. P. Farmer Coal & Supply Co. v. Albright, 90 NJ.Eq. 
132, 106 A. 545. 

The plaintiffs rely very largely upon the case of Blinn v. Dame, 207 Mass. 159, 
93 N.E. 601, 20 Ann.Cas.1184, as construing a statute almost identical with our 
own and taking a contrary view to that above expressed. In that case, however, 
the court was dealing with the effect of a written assignment of the policy by the 
insured, and so it is not at all helpful in the case sub judice where it is not alleged 
or claimed that the insured made any written assignment of the policy to his 
creditors. 

Reference is also made to Cohen v. Samuel, 245 U.S. 50, 38 S.Ct. 36, 62 L.Ed. 
143, 145, Hiscock v. Mertens, 205 U.S. 202, 27 S.Ct. 488, 51 L.Ed. 771, as author- 
ity for the proposition that a trustee in bankruptcy is entitled to the cash sur 
vender value of an insurance policy, and plaintiffs claim in their brief that this 
right is exercised every day by trustees in bankruptcy. This may be conceded 
where exemption laws do not protect the proceeds of such policies from the claims 
ot creditors as in the case last cited. But Holden y. Stratton, 198 U.S. 202, 25 


SCt. 656, 49 L.Ed. 1018, is of equal authority for the proposition that a trusice 
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in bankruptcy is not vested with the title of the bankrupt to insurance policies 
which come within exemptions given by the state law. In re Orear, supra, In 
re Bray (D.C.) 8 F.Supp. 761. Our “Insurance Act” provides for such exemption. 

{13] I am not prepared to say that the vast number of life insurance policies 
containing clauses reserving to the assured the right to change beneficiaries, and 
containing cash surrender privileges, are outside of the protection afforded by 
sections 38 and 39 of our “Insurance Act,” where the assured has not voluntarily 
exercised such rights and privileges, nor that sales of such policies under execu- 
tion can have the effect of defeating the wholesome provisions of such legislation, 
where the assured has not so willed it, and has not paid premiums in fraud of 
his creditors. Such a construction would be contrary to the generally accepted 
meaning of such legislation, and defeat the very object thereof. 

[14] It should also be noticed, although not argued, that, while the policy in 
question recognizes the legal right of the insured to assign his right, title and 
interest therein, nevertheless the exercise of this right is predicated upon 
certain definite conditions specifically and plainly expressed in the policy. It is 
settled that such conditions are conditions precedent which must be complied 
with in order to vest any rights under the policy in the assignee as against the 
insurer. Eldredge v. Mutual Life Ins. Co., 217 Mass. 444, 105 N.E. 361; Kothe v. 
Phoenix Mutual Life Ins. Co., 269 Mass. 148, 168 N.E. 737; Goldman vy. Moses, 
287 Mass. 393, 191 N.E. 873; Boruszweski v. Middlesex Mutual Assur. Co., 186 
Mass. 589, 72 N.E. 250; Smith v. Scottish Union, etc., Co., 200 Mass. 50, 85 N.E. 
841; Sullivan vy. Maroney, 76 N.J.Eq. 104, 73 A. 842, affirmed 77 N.J.Eq. 565, 78 
A. 150; Anderson v. Broad St. National Bank, 90 N.J.Eq. 78, 105 A. 599, affirmed 
91 N.J.Eq. 331, 109 A. 205. ; 

[15] One of the conditions pertaining to the right to transfer the insured’s 
right, title and interest in the policy sub judice, is expressed therein as follows: 
“Any assignment of this policy must be in writing, and the Company shall not 
be deemed to have knowledge of such assignment unless the original or a 
duplicate thereof is filed at the Home Office of the Company.” No exception is 
made of an assignment arising from the sale of the insured’s rights under execu- 
tion. It would seem, therefore, that, as against the insurer, such a transfer would 
have to be evidenced by a written instrument either from the sheriff, or the 
execution debtor. The complaint, however, fails to allege any written transfer 
whatsoever. It is alleged that: “On or about April 20th, 1932, a written notice 
of said assignment was delivered to the defendant,” but this refers to notice of 
the alleged assignment “by operation of law” referred to in the preceding para- 
graph. It is not alleged that the assignment itself was evidenced by any writing. 

[16] It is also true that the complaint alleges that, on or about April 20th, 
1932, * * * said policy was “duly surrendered” to the defendant for its cash 
surrender value, but the quoted words constitute a bare conclusion of the pleader, 
not based on pleaded facts, and must be disregarded on this motion. 

It follows from what has been said, that the defendant’s motion must be 
granted and the second amended complaint stricken out upon all three grounds 
urged by the defendant as hereinbefore stated, and an order may be presented in 
accordance with the conclusion thus reached. 


GUSAEFF v. JOHN HANCOCK MUT. LIFE INS. CO. No. 403. 
Supreme Court of New Jersey. June 15, 1937. 
192 Atlantic Reporter 528. 
1. EVIDENCE OF DISABILITY. 

Evidence he/d not to authorize finding that insured, a house painter, boss 
painter, and contractor, was “wholly and permanently disabled,” within life policy 
provision for benefits in event insured became “wholly continuously and permanently 
prevented from the pursuit of any form of mental or manual labor for compensa- 
tion, gain or profit whatsoever,” where insured concededly was able to conduct gen- 
eral painting and contracting business, and his physician, testifying for insured, 
expressed opinion that insured was laboring under disability of only 10 or 12 per 
cent. of total, was able to pursue his occupation to some extent, and could resume 
his usual occupation in five months. 


(For other cases, see Insurace, Dec. Dig. § 665[5].) 
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2, DISABILITY. 

To entitle insured to benefits provided by life policy if insured should become 
wholly and permanently disabled, neither total nor permanent disability alone wil! 
authorize recovery of benefits, but there must be concurrence of both totality and 
permanence. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. CONSTRUCTION. _ 

In interpretation of policies, inquiry is directed to intention of parties 
expressed or apparent in the writing. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. LIMITATION OF LIABILITY. , 

Life insurers have right to limit their liability for disabilities, in absence of 
restraining statutory provisions. 

(For other cases, see Insurance, Dec. Dig. § 516.) .~ 
7, CONSTRUCTION. 

Insurance contracts are to be given reasonable and sensible interpretation 
consonant with apparent object of parties, and natural and ordinary significance 
of words, both singly and in collocation, must be adhered to, unless special meaning 
is shown by context or circumstances, or language, viewed as a whole, gives rise 
to uncertainty. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9 PERMANENT DISABILITY. | 

Within life policy providing for disability benefits if insured should become 
wholly and “permanently” disabled so as to be wholly continuously and permanently 
prevented from pursuit of any form of mental or manual labor for compensation, 
the word “permanent,” which is an antonym of temporary and transient, is used 
in sense of continuing or enduring in the same state, status, place, or the like, 
without fundamental or marked change, not subject to fluctuation or alteration, 
fixed or intended to be fixed, lasting, abiding, staple. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. PROOF OF CONTINUANCE. ; aay 

A life policy clause giving insurer right to require due proof of continuance 
oi total and permanent disability as prerequisite to continued liability for disability 
benefits does not take from word “permanent,” as applied to disability, its normal 
significance. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Il, PROOF OF CONTINUANCE. 

A life policy provision giving insurer right to require due proof of contin- 
uance of total and permanent disability as prerequisite to continued liability for 
disability benefits constitutes reservation of right to terminate insurer’s liability for 
benefits, where later developments demonstrate that permanency was but seeming, 
and is reasonable exercise of right of private contract, not violative of statute or 
public policy, which courts must effectuate. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from District Court of City of Clifton. 

Action by John Gusaeff against the John Hancock Mutual Life Insurance 
Company, Judgment for plaintiff, and defendant appeals. 

Reversed, and a venire de novo awarded. 

Argued October term, 1936, before Trenchard, Bodine, and Heher, JJ. 
_ McCarter & English, of Newark (Verling C. Enteman, of Newark, of counsel), 
tor appellant. 

HEHER, Justice. 


The district court judge, sitting without a jury, awarded plaintiff disability 
benefits under a clause of a policy of life insurance, issued to him as the assured 
by the defendant company, obligating the insurer to pay such benefits if, after 
the payment of one full year’s premium on the policy, the insured “shall become 
wholly and permanently disabled by bodily injury or disease sustained or contracted 
after the date” thereof, “so that thereby he will be wholly continuously and per- 
manently prevented from the pursuit of any form of mental or manual labor for 
compensation, gain or profit whatsoever, and has been so disabled for not less 
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than sixty days. * * *” Liability was expressly conditioned upon “the receipt 
of due proof of such disability.” Defendant appeals. 

The first insistence is that the furnishing of “due proof” of such disability is 
a condition precedent to the right of recovery, and there is no evidence of compli- 
ance with that requirement. 

We think the proofs support a finding of waiver of the provision by the insurer, 
On this point, the case seems to be ruled by Teitelbaum vy. Massachusetts Accident 
Co., 181 A. 395, 13 N.J.Misc. 811, affirmed 116 N.J.Law, 417, 184 A. 808. 

{1] But the inquiry need not be pursued. We perceive no basis in the evi- 
dence for a finding that the insured is “wholly and permanently disabled,” within 
the intendment of the policy provision; and it was therefore error to deny the 
insurer’s motions for a nonsuit and a directed verdict. 

The insured is a house painter by trade. In his application for the policy in 
suit, he stated his “present occupation” to be that of a “Contractor painter’; and 
he admitted that he has engaged in that pursuit to some extent since he sustained 
his injuries, which consised of a fracture of the pelvic bone and a comminuted 
fracture of the tibia of the right leg. It is conceded that he has had “a marvelous 
recovery.” His own physician described it as “a lucky one.” The pelvic break 
has completely healed, and there is little or no consequent disability. As to the 
fractured tibia, “the alignment was satisfactory.” And “the recovery in general 
* * * was satisfactory,” although at the time of this physician’s “last complete 
physical examination”—in the latter part of January, 1934, less than a year before 
the trial—plaintiff suffered from swelling of the ankle. But he was then “no 
longer totally disabled.” His physician expressed the opinion that at that time he 
was laboring under a disability of only 10 or 12 per cent. of total; that he was 
able to pursue his occupation to some extent; and that he “could resume his usual 
occupation in four or five months.” This evidence was adduced by the insured. 

The accident occurred on September 11, 1933. Plaintiff testified (on February 
7, 1935) that, for a period of ten months thereafter, he was required to use, first, 
a crutch, and then a cane, and during that interval was unable to do any work 
at his calling, except “one job.” This was in October, 1934, when he “was the 
contractor” for the painting of a house. The work was done by hired painters 
under his supervision; he also painted the doors. He said that, during this ten 
months’ period, he could do “nothing” himself; that he was “tired out,” and 
suffered from a swelling of the foot; and that “even today it is swollen.” 

Pertinent to the basic inquiry was the testimony of plaintiff that, prior to the 
accident, he was a “boss painter”; he worked “both as boss painter and individu- 
ally.” He was also in the general “building and contracting business,” and built 
the apartment house wherein he lived. At the time of trial, he superintended this 
apartment house for the owner. Concededly, he was then able to conduct the general 
painting and contracting business carried on before he sustained the injuries im 
question. 

Thus it is that the evidence does not warrant the conclusion that plaintiff 
was rendered wholly incapable of pursuing the occupation followed at the time 
of the issuance of the policy. Even so, the testimony affords no hasis for the 
finding that it is “permanent” within the intendment of the contract. 

|2-4] To entitle plaintiff to the disability benefits awarded him, there must 
needs be a concurrence of both elements; neither alone will suffice. In the inter- 
pretation of such policies, the inquiry is, as in the case of all other integrated con- 


tracts, the intention of the parties expressed or apparent in the writing itself 
Subject to certain qualifications not relevant here, the standard of interpretation 
of an integrated agreement is the meaning that would be attached to the inte gra- 
tion by “a reasonably intelligent person acquainted with all operative usages and 
knowing all the circumstances prior to and contemporaneous with the making ot 
the writing, other than oral statements by the parties of what they intended it 


to mean.” Corn Exchange National Bank & Trust Co, vy, Taubel, 113 N.J.Law, 


605, 175 A. 55, 58; Clott v. Prudential Insurance Co, 114 N. J.Law, 18, 175 A. 203, 
affirmed 115 N.J.Law, 114, 178 A. 747. 


[5-7] In the absence of restraining statutory provisions, such insurers have 
the right to limit their liability; and the judicial function of exposition is not to 
be extended to the imposition of terms not within the plain sense and meaning 
of the language employed to express the common intention. This interpretative 


authority must be kept within its legitimate bounds; its exercise is not to be a 
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guise for the foisting of a new contract upon the parties. Such contracts are 
to be given a reasonable and sensible interpretation consonant with the apparent 
object of the parties. The natural and ordinary significance of words, both 
singly and in collocation, is adhered to, unless a special meaning is shown by the 
context or the circumstances, or the language, viewed as a whole, give rise to 
uncertainty or ambiguity. Zurich General Accident & Liability Insurance Company, 
Ltd. v. American Mutual Liability Insurance Company of Boston, 118 N.J.Law, 
mo, 192 A. cee. 

{8, 9] The word “permanent” has different senses; and, in the interpretation 
of contracts, it takes its meaning from associated words and the context. Here, 
it is plainly used in the sense of “continuing or enduring in the same state, 
status, place or the like, without fundamental or marked change; not subject to 
fluctuation or alteration; fixed or intended to be fixed; lasting; abiding; staple.” 
Webster's New International Dictionary (2d Ed.). Antonyms are “temporary, 
transient.” Such is its normal significance; and the giving to the word, as used 
in the stipulation under review, a less extensive scope and meaning, would do 
violence to the plain letter and spirit of the contract. We discover nothing in 
the context or the circumstances to serve as the occasion for invoking any of 
the secondary rules of construction in aid of the application of the primary 
standard of interpretation. Of this more hereafter. 

The apposite principles were applied in the dissenting opinion of Mr. Justice 
Van Kirk in Ginell v. Prudential Insurance Co., 205 App.Div. 494, 200 N.Y.S. 
%1, adopted by the Court ef Appeals on reversal of the judgment (237 N.Y. 
554. 143 N.E. 740): and also in Hawkins v. John Hancock Mutual Life Insurance 
Co., 205 Iowa 760, 218 N.W. 313, LeDuc v. Metropolitan Life Insurance Co., Q.L.R. 
320; Conley v. Pacific Mutual Life Insurance Co., 8 Tenn.App. 405; Metropolitan 
Life Insurance Company v. Blue, 222 Ala. 665, 133 So. 707, 79 A.L.R. 852; Lewis v. 
Metropolitan Life Insurance Co. (La.App.) 142 So. 262. 

The cases of Teitelbaum vy. Massachusetts Accident Co., supra, and Nick- 
olopulos v. Equitable Life Assurance Society, 113 N.J.Law, 450, 174 A. 759, are 
not in point. They are not factually similar; and in the last-cited case the 
contractual provisions were essentially different. Nor does the policy in suit 
contain, as in Clott v. Prudential Insurance Co., supra, a provision that continuous 
total disability for a given period raises a presumption of permanency entitling 
the insured to disability benefits until the termination of such incapacity. 

{10, 11] And the clause providing that the insurer “shall have the right to 
require at any time, but not oftener than once a year, due proof of the contin- 
uance of the disability,” as a prerequisite to continued liability for disability 
benefits, does not lead to a different result. This 1s a mere reservation of the 
right to terminate the insurer’s liability for benefits where later developments 
demonstrate that the permanency testimonially categorized as a probability, upon 
which the law proceeds in the enforcement of the insurer’s obligation to render 
such benefits, was but seeming and not real. This is plainly a reasonable exer- 
cise of the right of private contract, not violative of statute or public policy; 
and the courts have no alternative but to effectuate it. 

The evidence therefore fell far short of the standard of proof of the contrac- 
tual liability sought to be enforced. 

The judgment is accordingly reversed, and a venire de novo awarded; costs 
to abide the event. 


MADAMA v. METROPOLITAN LIFE INS. CO. No. 426. 
Supreme Court of New Jersey. July 7, 1937. 
' 192 Atlantic Reporter 830. 
HEART DISEASE. 

Under life policy limiting liability of insurer to the return of premiums if 
within two years hefore date of issuance insured had been attended by a physician 
for serious disease or complaint unless such attendance was specifically recited in 
space for indorsements, insurer was not liable for face amount of policy where 


undisputed evidence showed that insured was attended by a physician for heart 


— within two years before date of policy and such fact was not indorsed on 
policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
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Appeal from District Court of New Brunswick. 

Action by Neva Madama, executrix of the estate of Liberata Lattanzio, 
deceased, against Metropolitan Life Insurance Company. Judgment for plaintiff 
and defendant appeals. 

Reversed. 

Argued May term, 1937, before Lloyd, Case, and Donges, JJ. 

Clifford I, Voorhees, of New Brunswick, for appellant. 

Joseph J. Messina, and Herman H. Anekstein, both of New Brunswick, for 
respondent. 

Per Curiam. 

The judgment under review was entered by the trial judge, sitting without a 
‘jury, in favor of plaintiff in an action upon an insurance policy issued by the 
defendant covering the life of plaintiff's testatrix. Defendant appeals. 

The defendant moved for a nonsuit and for a verdict for defendant upon sev- 
eral grounds only one of which we think needs discussion. 

The policy was dated November 25, 1935, and the assured died of heart dis- 
ease on April 26, 1936. The cause of death was stated in the death certificate as 
“Chronic Myocarditis, Cardiac Hypotrophy Insufficiency.” The proofs further dis- 
close that the attending physician reported that the disease to his personal knowl- 
edge had endured for “4 months,” and its duration from history given was “about 
1 or 2 years.” 

The policy, contained, amongst other provisions, the following: “If, (1) the 
Insured is not alive or is not in sound health on the date of issue hereof; or if 
(2) before the date of issue hereof, the Insured has * * * within two years 
before the date of issue hereof, been attended by a physician for any serious dis- 
ease or complaint, or, before said date of issue, has had any * * * disease of the 
heart * * * unless such * * * medical attention or previous disease is specifically 
recited in the ‘Space for Endorsements’ on the fourth page in a waiver by the 
Company; * * * then, in any such case, the Company may declare this Policy void 
and the liability of the Company in the case of any such declaration or in the case 
of any claim under this policy, shall be limited to the return of premiums paid 
on the Policy. * * * ” 

The testimony was that there was no disclosure of any disease or attendance 
by a physician within two years; that, about eight months or a year before 
assured’s death, Dr. Falcone was called to attend her, at her home; that he 
examined her and found that she had a “positive and serious heart condition 
known as myocarditis, mitral insufficiency, and cardiac hypertrophy, for which he 
prescribed a heart tonic,” and “complete rest in bed, and warned her against over- 
exertion of any kind”; that he did not advise assured as to the seriousness of her 
condition. 

It was testified that physical examinations were not usual before issuing 
policies of this kind, but the agent who solicited the insurance had a Dr. Csema 
examine assured, and this physician testified that assured signed the application 
and that there was no disclosure of any disease or attendance by a physician. He 
further testified that, on or about November 13, 1935, he examined assured and 
that, in his opinion, her heart was normal at that time. 

ether assured was in good health at the time of issue of the policy may be 
a controverted question of fact, in view of Dr. Csema’s testimony. It is not neces- 
sary to pass upon this question. 

From the uncontroverted testimony, assured was attended by a physician_for 
a serious disease or complaint within two years before the date of the policy. It is 
not disputed that Dr. Falcone treated her for the same disease or complaint which 
produced death. There was no disclosure by assured of such attendance and no 
waiver by the omatey. ab, Jas baits _ ; 

The policy provides that, in such situation, the liability shall be limited, in 
the absence of fraud, to the return of premiums paid. We conclude that under the 
proofs, there could be no recovery of the sum mentioned in the policy, and the 
judgment must be reversed. McAuliffe v. Metropolitan Life Ins. Co., 93 N.J. 
Law, 189, 107 A. 258; Orsini v. Metropolitan Life Insurance Co., 154 A. 201, 9 
N.J.Misc. 407; Barrase v. Metropolitan Life Ins. Co., 174 A. 165, 12 N.J.Misc. 631. 


The judgment under review is reversed. 
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MANHATTAN LIFE INS: CO. v. SCHWARTZ et al. 
Court of Appeals of New York. June 1, 1937. 
9 Northeastern Reporter (2d) 16. 
INCONTESTABILITY. ; 
Incontestability clause of life policy does not apply to double indemnity and 
disability features of policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Manhattan Life Insurance Company against Aaron Schwartz 
and Henrietta Schwartz, wherein the defendant filed a counterclaim. From a judg- 
ment of the Appellate Division of the Supreme Court (246 App.Div. 601, 284 
N.Y.S. 814), affirming unanimously a judgment of the Special Term in favor of 
the plaintiff, the defendants, by permission of the Court of Appeals, appeal. 

Affirmed. 

David Goldstein and Thomas Gold Frost, both of New York City, for 
appellants. 

John J. Cunneen, of New York City, for respondent. 

Husss, Judge. 

Plaintiff, on January 20, 1930, issued a policy on the life of defendant Aaron 
Schwartz in the sum of $15,000, which contained disability benefit and double 
indemnity accident provisions. Payments of disability benefits were to be $150 
monthly. In October, 1931, the said defendant claimed disability benefits. Plain- 


tiff then discovered that statements in the application for the policy were false in 
the following particulars: 


1. That he stated that the only insurance in force on his life was a policy of 

the New York Life Insurance Company for $25,000, with double indemnity and 
disability benefits, whereas he had $16,000 of like insurance in the Equitable. 
_ 2. That he stated he had never applied for insurance on his life without receiv- 
ing a policy of the exact kind and amount applied for and at his actual age, 
whereas he had three times in 1925 and 1926 applied to the Continental for accident 
insurance and been refused. 

It discovered also that the report of the medical examiner indicated that he 
had given untrue answers to questions, as follows: 

1, That he stated he had never undergone a medical examination for any life, 
health, or accident insurance and failed to receive the exact amount or kind of 
policy applied for and at his actual age, whereas he had in 1925 and 1926 twice 
been examined for accident insurance hy an examiner for the Continental and the 
policy refused. 

2. That he had never received or applied for disability benefits, whereas he 
had on four occasions, in 1921 and 1922, received disability benefits from the U. S. 
Fidelity & Guaranty. 

3. That he had never consulted a physician for ailments other than certain 
specified ones, whereas in 1921 and 1922 he had consulted a physician on five occa- 
sions for ailments differing in kind each time. 

Plaintiff instituted this action for rescission of the double indemnity and dis- 
ability features of the policy only, it being estopped from asking rescission of the 
life coverage because the policy contains a one-year incontestability clause. The 
defendant counterclaimed, asking for a reformation of the policy by substitution 
of correct answers in place of the untrue answers given in the application and 
in the report of the medical examiner, claiming that he signed the application in 
blank and gave correct information to the agent and physician, but that they put 
in answers not in accord with the information given. Special Term found in favor 
of the plaintiff as to each of the claimed untrue statements, that they were inserted 
with knowledge on the part of the defendant, that he accepted the policy with the 
application and report thereon and was estopped from claiming mistake, and that 
the plaintiff issued the policy in reliance on the statements; that defendant was 
not entitled to a reformation of the policy and plaintiff was entitled to rescission 
of the disability and double indemnity features. The judgment in favor of plain- 
tiff has been unanimously affirmed. s f 

[1] The appeal is, by permission of this court, granted because of a contention 
that the incontestability clause applied as well to double indemnity and disability 
features of a policy as to the life coverage. That question has been determined 
contrary to the contention of defendant, and on the appeal no such claim is made. 
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Steinberg v. New York Life Ins. Co., 263 N.Y. 45, 188 N.E. 152, 90 A.L.R. 542; 
Stroehmann v. Mutual Life Ins. Co. of New York, 57 S.Ct. 607, 81 L.Ed. —, 
decided March 29, 1937. Defendant’s contention here is that section 107, sub- 
division (f), of the Insurance Law (Consol.Laws, c. 28), reading as follows: “The 
falsity of any statement in the application for any policy covered by this section 
shall not bar the right to recovery thereunder unless such false statement was 
made with actual intent to deceive or unless it materially affected either the accept- 
ance of the risk or the hazard assumed by the insurer,” applies to the disability 
and double indemnity features of the policy rather than section 58, which provides: 
“Every policy of insurance issued * * * by any life insurance corporation * * * 
shall contain the entire contract between the parties * * * and all statements purport- 
ing to be made by the insured shall in the absence of fraud be deemed representa- 
tions and not warranties.” 

Defendant argues that the burden of establishing actual intent to deceive or 
that the false statement materially affected acceptance of the risk is thereby cast 
on the plaintiff, who must by independent evidence establish as facts such matters. 
In other words, that it cannot be determined without such evidence that the repre- 
sentations were material and induced acceptance. Defendant contends that the 
only evidence to establish the materiality of representations in reference to accept- 
ance of the risk is to be found in testimony given by the officer of the company 
who passed on the application, and that his testimony was improperly received 
over objection on the part of defendant. 

{2] In view of the fraud here relied upon and the evidence contained in the 
record, we think the error, if any, in the receipt of such evidence does not consti- 
tute reversible error. Despite the fact that it is contended by defendant that sec- 
tion 58 is inapplicable to the disability and double indemnity features of this policy 
and that there must be independent proof of materiality as a matter of fact, thus 
precluding a finding of materiality of the representations without such evidence, 
such contention is not important because there is in the instant case independent 
proof of actual fraud. There is testimony of the examining physician that the 
untrue answers in his report were actually "made by defendant. Also, without 
objection on the part of defendant, applications to another insurance company for 
an accident and health policy containing untrue statements were received in evi- 
dence. In such a case, where the finding, as a fact, that there was intent to 
deceive, can he based in part on evidence outside the application; where the repre- 
sentations are so numerous as to preclude the possibility that they resulted from 
mistake, or through inadvertence; where it appears, as in the instant case, that 
there was a deliberate attempt to obtain a policy through suppression of facts, we 
certainly are not called upon to reverse for an alleged error in receipt of evidence 
such as here suggested. Neither does it matter whether section 58 or section 107, 
subdivision (f), is deemed applicable to the double indemnity and disability fea- 
tures of this policy. In either case, as a matter of fact and as a matter of law, 
materiality of the representations is clearly indicated. It clearly appears that 
those features would not have been embodied in the policy had the true facts 
been stated. The trial court found that the defendant and the broker who testified 
in his behalf were not entitled to belief, and the testimony of the physician was 
worthy of belief. 

The judgment should be affirmed, with costs. 

Crane, C. J., and Lehman, O’Brien, Loughran, Finch, and Rippey, JJ., concur. 

Judgment affirmed. 


BAGINSKA v. METROPOLITAN LIFE INS. CO. 
City Court of New York, Queens County. May 19, 1937. 
296 New York Supplement 502. 
1. ASSIGNMENT. 


A life policy is a nonnegotiable chose in action, and is assignable. 

(For other cases, see Insurance, Dec. Dig. § 199.) 
2. TRANSFER OF INTEREST. | : a ‘ 

The insured under endowment policy made an effective transfer of his ineees 
in policy, though it provided that any assignment would be ineffective, where of 
certain consideration he gave policy and premium receipt book to friend who pat 
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the premiums thereon for a number of years, and where insured made attempt, 
by filling out form, to make his friend the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

3. TRANSFER OF INTEREST. 

That insured, who had effectively transferred his interest in policy for certain 
consideration by giving policy and premium receipt book to friend who paid pre- 
miums thereon for a number of years and by attempting to make friend beneficiary 
of policy by filling out form, shortly before his death executed cash surrender 
application, did not affect friend’s interest in policy. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

Action by Alexandria Baginska against the Metropolitan Life Insurance Com- 
pany. 

Judgment for plaintiff. 

Irving A. Cook, of Brooklyn, for plaintiff. 

Henry C. Frey and J. Nash Williams, both of Jamaica, L. IL., for defendant. 

FROESSEL, Justice. 

The defendant, on December 28, 1925, issued its twenty-year endowment policy 
to one Frank Sakowicz, in the sum of $1,000. By its terms, in the event of the 
death of the insured prior to the maturity of the endowment, the administrator 
of the insured, subject to the option of the company, to pay any other person 
equitably entitled, pursuant to the usual facility of payment clause. The evidence 
showed the close relationship between the insured and the plaintiff and her hus- 
band, with whom he lived, and other circumstances, which need not be reviewed 
here; the plaintiff claimed she was like a mother to him. The evidence further 
showed that on February 19, 1931, the insured, while out of work and for other 
considerations, gave and delivered the premium receipt book and the policy to 
her, and that she paid the premiums thereon for a number of years. On the 
same day, the insured executed a paper entitled “Application for Designation of 
Beneficiary,” whereby he “requested” the defendant “to pay the death benefit in 
accordance with the terms of the above mentiond policy to Alexandria Baginska,” 
the plaintiff, subject to the provisions authorizing payment hereinbefore referred to. 
The said form contains the name (and other data) of the defendant’s agent, who 
plaintiff claims was present at the time of execution, and who receipted the pre- 
miums over a period on behalf of the defendant as evidenced by plaintiff's testi- 
mony, as well as by the premium receipt book. In answer to the question “Who 
holds policy and pays premiums?” the said form states, “Alexandria Baginska.” 
Even though the execution of this form be deemed insufficient to effect a change of 
beneficiary, it, together with the other evidence in the case, justifies the finding 
that decedent desired the plaintiff to have the proceeds of this policy and is tanta- 
mount to an assignment of the policy. Zahn v. Metropolitan Life Insurance Co., 
— App.Div. , 294 N.Y.S. 17, decided March 12, 1937. In that case the insur- 
ance company resisted the payment, after having already paid the insurance mon- 
eys to another, and the Appellate Division, Second Department, sustained the claim 
of plaintiff, whose position was similar to the plaintiff’s herein. 

{1] A policy of life insurance is a nonnegotiable chose in action, and is assign- 
able. Johnston v. Scott, 76 Misc. 641, 646, 137 N.Y.S. 243; Matter of Pastore’s 
Estate, 155 Misc. 247, 251, 279 N.Y.S. 200, 205. In the latter case it was said: 
“In view of the essential nature of the policy as a chose in action, it is obviously 
true that the manner of effecting an assignment in the case of an insurance policy 
is the same as that which may be employed with any other species of property 
of similar character” (citing numerous cases). Life insurance policies are assign- 
able orally. Marcus v. St. Louis Mutual Life Ins. Co., 68 N.Y. 625; Barnett v. 
Prudential Ins. Co. of America, 91 App.Div. 435, 86 N.Y.S. 842 (Second Dept.) ; 
In re Walsh’s Estate, 248 App.Div. 673, 288 N.Y.S. 865 (4th Dept.) and cases 
therein cited. The proof also showed the essentials of a gift inter vivos, namely, 
an intent to give delivery to the donee, and acceptance by the latter. Matter of 
Dunne’s Estate, 136 Misc. 250, 251, 240 N.Y.S. 845, affirmed 232 App.Div. 831, 249 
N.Y.S. 925; Matter of Pastore’s Estate, supra. 

_ [2] In any event, I find upon the whole evidence that the insured had the 
right to, and did transfer to the plaintiff all his right, title, and interest in and to 
the said policy and the proceeds thereof on February 19, 1931. As to his right to 
do so, IT quote again from Matter of Pastore’s Estate: “Since the total rights 
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under the contract are his, he may convey them to another, either in whole or 
in part and either with or without consideration.” The defendant calls attention 
to the fact that the policy, by its terms, forbids and makes ineffective any assign- 
ment, but, on the back of its cash surrender form, in the case of loss of policies, 
it requires an insured to declare that such policy has “not been sold, assigned or 
transferred to any other person.” If it regarded the policy as nonassignable, why 
should it require such declaration? In any event, this question has previously 
been passed upon. Foryciarz v. Prudential Ins. Co. of America, 95 Misc. 306, 
158 N.Y.S. 834, affirmed 177 App.Div. 952, 164 N.Y.S. 1092; Matter of Pastore’s 
Estate, supra, and numerous additional cases therein cited. Adopting the language 
of Judge Wingate, in the Pastore Case: “It follows, therefore, that all rights 
thereunder belong solely to the insured, and he is authorized to assign or other- 
wise deal therewith in the same manner which is permitted him in respect to any 
other chose in action in his possession.” 

[3] There is, however, a further aspect to this case. It appears that on Octo- 
ber 21, 1936, ten days before his death and more than five and one-half years 
after the transfer to the plaintiff aforesaid, the insured executed a cash surrender 
application. On October 31, 1936, while the defendant was making its investigation 
with regard thereto, the insured died. Defendant paid no one under the policy. 
It now contends that all it is liable for is the cash surrender value to the executor 
or administrator of decedent’s estate, and relies upon Lofaro v. John Hancock 
Mutual Life Ins. Co., 239 App. Div. 54, 265 N.Y.S. 724, and Bibbo v. Penn Mutual 
Life Ins. Co., 241 App.Div. 423, 424, 272 N.Y.S. 374, 375. It will be observed 
that in neither of these cases does the question of assignment arise, and as a 
matter of fact in the Bibbo Case which followed the Lofaro Case, the court 
expressly pointed out that “The policy was not assigned.” Hence, they have no 
application. 

Accordingly, I hold that the insured transferred all his interest in the policy 
in question and the proceeds thereof, to the plaintiff on February 19, 1931, and 
that he had no right to affect her interest in the policy after that date by requesting 
the cash surrender value on October 21, 1936. Barnett v. Prudential Ins. Co., 
supra. 

It follows that the plaintiff is entitled to judgment for the face amount of 
the insurance, to wit, $1,000, plus the maturity dividends in the sum of $62, with 
interest from October 31, 1936. Let judgment be entered accordingly. 


HAND v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 

Supreme Court, Appellate Division, First Department. June 11, 1937. 

296 New York Supplement 543. 
1, EXTENDED INSURANCE. os 

Where life policy provided that default should consist of failure to pay 
premium on or before due date, provided for 30-day grace period, and provided 
for extended term insurance in event of default, extended term insurance, which 
was for term of 157 days, commenced on due date of defaulted annual premium, 
not at end of grace period, so that death of insured more than 157 days after 
due date was not covered by policy, although death occurred within 187 days 
after due date. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

2. DEFAULT. 

A default under life policy occurs when premium is not paid on due date, 
and is not postponed for period of grace, since policy provision for grace period 
merely constitutes waiver of default. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Supreme Court, New York County. > 

Action by Elsie Hand against the Equitable Life Assurance Society of the 
United States. From an order of the Supreme Court, granting plaintiff's motion 
for summary judgment and from the judgment entered thereon, defendant 
appeals. 

Order and judgment reversed, and motion denied. 

Argued before Martin, P. J., and O'Malley, Townley, Glennon, and Unter- 


myer, JJ. ' 
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Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for appellant. 

Abraham E. Glick, of New York City, for respondent. 

James O’MALLEy, Justice. 

[1] The plaintiff sues as assignee of the beneficiary under a policy of life 
insurance. The question presented is whether a default occurred by reason of 
failure to pay a premium on the date set for its payment or at the expiration 
of the grace period. 

After payment of four annual premiums, default was made in the payment 
of the annual premium for the fifth year, due May 14, 1935. Prior to such time 
the defendant had advanced to the insured on the security of the policy the sum 
of $70, which was equal to its cash surrender value. 

As of May 14, 1935, the date set for the payment of the fifth annual premium, 
there was apportioned to the policy a dividend of $17.65. Under the terms of 
the policy this gave a right to paid-up insurance of $45 entitling the beneficiary 
to the purchase of extended term insurance in the sum of $4,975 for a term of 
157 days. 

The insured died October 26, 1935. If the extended term insurance for 157 
days commenced May 14, 1935, the date set for the annual premium, there can 
be no recovery. If, however, this extended term insurance commenced at the 
end of the period of grace, June 14, 1935, the policy would not have expired 
until November 17, 1935, subsequent to the death of the insured. 

In our opinion the default occurred on the date set for the payment of 
the annual premium, May 14, 1935, and not at the expiration of the grace period, 
June 14, 1935. 

The policy itself specifically provided: “Failure to pay any premium on or 
before the day on which it falls due shall constitute a default hereunder. Upon 
default this policy shall lapse and the insurance herein cease, except as stated 
in the provisions hereof entitled ‘Grace’ and ‘options on Surrender and Lapse.’ ” 

As the contract provided that a default should occur by failure to pay pre- 
mium on or before the due date, it follows, necessarily, that the default herein 
occurred on May 14, 1935. 

[2] It is settled that a default occurs when a premium is not paid on the 
due date and that the default is not postponed for the period of grace. The 
latter merely constitutes a waiver of the default. Marek v. Mutual Life Insur- 
ance Company of New York, 244 App.Div. 346, 279 N.Y.S. 532; Talsky v. New 
York Life Insurance Co., 244 App.Div. 661, 280 N.Y.S. 69. 

It follows, therefore, that at the date of the death of the insured, October 
26, 1935, the extended term insurance had already expired. 

The order and judgment appealed from should be reversed, with costs, and 
the plaintiff's motion for summary judgment denied, with $10 costs. 

Judgment and order reversed, with costs, and the motion denied, with $10 
costs. All concur. 


ROESER v. GUARDIAN LIFE INS. CO. OF AMERICA.* 
City Court of New York, Special Term, New York County. May 18, 1936. 
296 New York Supplement 585. 


1, CONSTRUCTION. 

Standard provisions of policy govern contract of insurance, even if policy 
“ont a stipulation (Insurance Law, § 101, as amended by Laws 1922, 
¢: He, @ ¥). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

3. POLICY LOAN. 

Under statute providing that insurer making loan will deduct from loan 
value any unpaid balance of premium for current policy year, insurer making 
loan on policy but deducting only first quarterly premium from the loan would 
not be liable for insured’s death after expiration of such quarter, if insured 
was not misled (Insurance Law, § 101, as amended by Laws 1922, c. 275, § 1; 
Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 


“Order affirmed by Supreme Court, Appellate Term, First Department, May 6, 1937, with 
$10 costs and disbursements. 
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Action by Helene M. Roeser against the Guardian Life Insurance Company 
of America. On plaintiff's motion for summary judgment. 

Motion denied. 

Joseph Shalleck, of New York City, for the motion. 

Holm, Whitlock & Scarff, of New York City, opposed. 

ScHIMMEL, Justice. 

This is a motion by the plaintiff for sumary judgment in an action upon 
an insurance policy wherein she is the designated beneficiary, covering the life 
of her late husband. 

Premiums on the policy were payable quarterly. 

On May 18, 1934, the assured obtained a loan on the policy in the gross 
amount of $382.58, from which the company deducted interest in the sum of 
$14.68 in advance to January 22, 1935, which date was the end of the current 
policy year, and the quarterly premium in the sum of $37.46 which had become 
due on April 22, 1934. The company claims that, when it delivered the net 
proceeds of the loan to the assured, it presented him with a statement showing 
the aforesaid deductions. The company did not deduct from the loan the quart- 
erly premiums falling due on July 22, 1934, and October 22, 1934. The assured 
paid no further premiums from the time of the making of the loan to the date 
of his death, October 12, 1934. 

The company refused to pay the death benefit upon the ground that the 
policy had lapsed and was forfeited for nonpayment of premiums prior to the 
death of the assured, more particularly the premium due July 22, 1934.  Plain- 
tiff contends that, by virtue of subdivision 7 of section 101 of the Insurance Law, 
the company was required to deduct from the aforesaid loan the premiums falling 
due July 22, 1934, and October 22, 1934; and that, because of the company’s 
failure to deduct these premiums in advance at the time it made the loan, 
the policy could not lapse for the nonpayment thereof. If this failure on the 
company’s part had such effect, the plaintiff is entitled to judgment; otherwise, 
the case must be remitted to a trial, where certain other factual issues will have 
to be resolved. 

It, therefore, becomes necessary to construe subdivision 7 of section 101 of 
the Insurance Law (Consol.Laws, c. 28), as amended by Laws of 1922, c. 275, 
§ 1, which was in effect when the policy in suit was issued. This section provides 
that standard policies, of which this is one, must contain: 

“A provision that after three full years’ premiums have been paid, the 
company at any time, while the policy is in force, will advance * * * a sum 
equal to * * * the reserve at the end of the current policy year on the policy 
and on any dividend additions thereto; * * * and that the campany will deduct 
from such loan value any existing indebtedness on the policy and any unpaid 
balance of the premium for the current policy year, and may collect interest in 
advance on the loan to the end of the current policy year.” 

Also, in the last paragraph, “A policy * * * issued in violation of this sec- 
tion, shall nevertheless be held valid but shall be construed as provided in this 
section, and when any provision in such policy * * * is in conflict with any 
provision of this section, or of any other statutory provision, the rights, duties 
and obligations of the insurer, the policyholder and the beneficiary shall be 
governed by the provisions of this section.” 


{1] The policy in suit does contain a clause which, for the purpose of 
consideration of the question presently before the court, may be said to substan- 
tially conform to the statute; however, this is immaterial, since it is settled law 
that even if the policy had contained a contrary stipulation, the standard provisions 
of the statute would nevertheless govern the contract of insurance. 


(2, 3] If the statute be construed literally, and each word taken in its dic- 
tionary sense, then the provision for the deduction of the premiums in advance 
to the end of the current policy year is apparently mandatory. For the statute 
says without equivocation that the company “will” make a loan in an amount 
to be calculated in accordance with the provisions of the statute and “will” deduct 
from the loan value any existing indebtedness on the policy and any unpaid bal- 
ance of the premium for the current policy year, but “may” collect interest in 
advance on the loan to the end of the current policy year. However, the duty 
of the court in construing a statute does not end when it has applied to each word 
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contained therein its appropriate dictionary definition. A statute should be 
reasonably construed, in accordance with the purpose which it must be thought 
the legislators intended to achieve. While the court must not forget to exercise 
the utmost caution lest it find itself substituting it own wishes and ideas for 
the legislative intent, thereby usurping the legislative function, nevertheless it 
cannot be overlooked that legislators, like all other men, will occasionally be 
somewhat inaccurate in the use even of simple words. 

The court believes that a literal application of the wording of the statute 
under consideration does not accord with its true meaning and intent. It is, 
of course, only by virtue of the statute in question that the company is required 
to make any loan at all. Obviously, the provision in the statute which requires 
the company, if the assured desires it, to make a loan in an amount not less than 
that fixed by law, is for the benefit of the assured, so that the company may not 
arbitrarily refuse to advance to the assured for his temporary use the realizable 
value of his policy. But the provision in the statute that the company “will” 
deduct existing indebtednesses and premiums in advance to the end of the current 
policy year, though these premiums are not yet due, seems to be primarily for 
the benefit of the company. The statute compels the company to loan to the 
assured a sum based not upon the reserve at the time of making the loan, but 
upon the reserve at the end of the current policy year and on any dividend addi- 
tions thereto. This reserve value comprehends the premium for the balance of 
the current policy year, even though unpaid. The right to deduct premiums to 
become due during such period, that is, during the remainder of the current policy 
year, is simply correlative to the obligation to make an advance based upon the 
anticipated worth of the policy. 

Surely the company does not, by failing to deduct premiums not yet due, 
forfeit its right thereafter to collect them from the assured and to enforce the 
remedies allowed it by law for nonpaymnt of premiums. Suppose the company 
had failed to dedudt from the loan an indebtedness then due to it from the 
assured. Can it be thought that such failure would prevent the company from 
thereafter enforcing the debt? Would the debt be deemed gifted to the assured 
simply because the statute provides that the company “will deduct from such loan 
value any existing indebtedness” ? 

If the provision for the deduction of premiums in advance be held mandatory, 
then in what sense and to what end is it mandatory? Should the statute be so 
enlarged by implication as to enforce upon the company for its disobedience a 
penalty not therein actually decreed, thereby affording the assured a gratuitous 
benefit ? 

In the instant case, the company did not compute:the advance which it made 
to the assured upon the basis of the reserve at the end of the current policy year, 
but instead upon the reserve at the time the loan was actually made. Hence, there 
was no necessity for deducting premiums to the ,end of the policy year. The 
amount which the assured would have received if the loan had been computed 
on the basis of the reserve at the end of the current policy year after deducting 
therefrom premiums to become due to the end of such year is approximately $40 
less than that which he actually received upon the basis of the computation used. 
No good reason suggests itself why the company and the assured, by mutual 
consent, were not free to place this practical construction upon the contract of 
msurance, provided no unfair advantage was taken of the assured, and provided 
he was fairly apprised of the basis upon which the loan was computed and of 
the fact that the unmatured premiums had not been deducted from the loan. That 
the assured was not misled seems to have been a factor underlying the decision in 
Del Rio y. Prudential Insurance Company of America, 269 N.Y. 135, 199 N.E. 
32, cited recently in Kaufman y. Metropolitan Life Insurance Company, 248 
App.Div. 6]3, 287 N.Y.S. 1014, 1015, wherein the following was noted: “It is not 
disputed that the insured well knew at the time he received the amount of the 
loan upon his policy that the balance of the premium for the current policy year 
had not been deducted. He was not, therefore, misled.” 

This case should be tried. At the trial there are certain issues of fact to 
be resolved, namely, did the company give the assured due notice that it would 
cause the policy to lapse, as required by section 92 of the Insurance Law, and, 
since plaintiff denies that assured received the statement of account hereinbefore 
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referred to, was the assured misled by the company’s failure to deduct in advance 
premiums to the end of the current policy year? 

Plaintiff’s motion for summary judgment is denied. 

Order signed. 


CREECH v. SOVEREIGN CAMP, W. O. W. No. 594. 
Supreme Court of North Carolina. June 9, 1937. 
191 Southeastern Reporter 840. 
1. BURDEN OF PROOF. 

On proof of death of member of fraternal order, presentation of beneficiary 
certificate by beneficiary, and denial of liability by order, prima facie right of 
recovery on certificate is established, and order has burden of proving default 
relied on as defense and is not entitled to nonsuit (C.S. § 567). 


(For other cases, see Insurance, Dec. Dig. §§ 817[2], 825[2].) 


Appeal from Superior Court, Columbus County; M. V. Barnhill, Judge. 

Action by Sarah F. Creech against the Sovereign Camp of the Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. 

No error. 

This is an action brought by plaintiff against defendant to recover on a 
policy of insurance (ten-year term insurance certificate), issued in favor of 
plaintiff beneficiary by defendant on the life of plaintiff's husband, Onzie Creech. 
The policy of insurance (beneficiary’s certificate) was taken out on March’ 6, 1935, 
and delivered April 15, 1935. Onzie Creech died on December 6, 1935, of lobar 
pneumonia. The premium was paid on the policy and defendant attempted a 
refund of same by sending plaintiff $28.54 after Onzie Creech’s death, which 
was never accepted. The defendant denied liability on the ground of false and 
fraudulent representations of a material character set out in the application for 
the policy of insurance, which induced defendant to issue same. 

The issues submitted to the jury and their answers thereto were as follows: 

“1. Had the deceased, Onzie Creech, prior to March 5, 1935, used liquors to 
excess? Ans: No. 

“2. Had the deceased, Onzie Creech, within five years prior to March 5, 1935, 
suffered any mental or bodily disease or infirmity? Ans: No. 

“3. Had the deceased, Onzie Creech, within five years prior to March 5, 1935, 
consulted or been attended by a physician for any disease or injury or undergone 
any surgical operation? Ans: No. 

“4. Had the deceased, within ten years prior to March 5, 1935, had any 
disease or injury? Ans: No. 

“5. Did the insured, Onzie Creech, procure the issuance of the policy of 
insurance upon his life sued on in this action by false and fraudulent statements, 
as alleged in the answer? Ans: ‘ 

“6. Is the defendant indebted to the plaintiff, and if so, in what amount? 
Ans: $2,500.00 with interest.” 

The court below rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the Supreme 
Court. The material ones will be considered in the opinion. 

Powell & Lewis, of Whiteville, for appellant. 

Lyon & Lyon, of Whiteville, for appellee. 

CLARKSON, Justice. 

At the close of plaintiff's evidence and at the close of all the evidence, the 
defendant in the court below made motions for judgment as in case of nonsuit. 
C.S. § 567. The court below overruled these motions and in this we can see no 
error, 

The plaintiff introduced the policy (beneficiary certificate) on the life of 
Onzie Creech, dated March 6, 1935. The admissions of the defendant were that 
Onzie Creech died December 6, 1935; that plaintiff was named as beneficiary 
in the beneficiary certificate; the issuance and delivery of the beneficiary 
certificate; the filing of proof; and that plaintiff had made demand on the 
defendant for $2,500, amount of the insurance, and payment refused by defend- 
ant. The plaintiff then rested. 

[1] In Lyons v. Knights of Pythias, 172 N.C. 408, 410, 90 S.E. 423, 424, it 1s 
said: “On proof of the death of the member, presentation of the policy by the 
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beneficiary, and denial of any liability by the company, a prima facie right of 
recovery is established; and defendant, claiming to be relieved by reason of 
nonpayment of dues or other like default, has the burden of proof in reference 
to such defenses. Harris vy. National Council, Junior Order, etc., 168 N.C. 357, 
84 S.E. 405; Wilkie v. National Council, 147 N.C. 637, 61 S.E. 580; Doggett v. 
Golden Cross, 126 N.C. 477-480, 36 S.E. 26.” Blackman v. W. O. W., 184 N.C. 
75, 113 S.E. 565; Green vy. Casualty Co., 203 N.C. 767, 773, 167 S.E. 38. 

The defendant set up as a defense to the action the following provisions in 
the policy: “For the purpose of securing the beneficiary certificate herein applied 
for, | hereby warrant that I have not been sick, except as stated herein; that I 
am now in sound bodily health; that I have no injury or disease that will tend 
to shorten my life; that I am not addicted to the use of intoxicating liquors, 
opium or other injurious drugs or substances.” 

The answers by Onzie Creech to the material questions were as follows: 

“1. Have you ever used liquors to excess or taken treatment for liquor habit, 
or have you ever used any form of opium, morphine, cocaine, or other narcotics? 
Ans: No. 

“2. Have you, within the past five years, suffered any mental or bodily 
disease or infirmity? Ans: No. 

“3. Have you, within the past five years, consulted or been attended by a 
physician for any disease or injury or undergone any surgical operation? Ans: 
NO, 

“4. Have you had, in the last ten years, any disease or injury other than those 
above mentioned? Ans: No.” 

We need not consider the fifth issue: “Did the insured, Onzie Creech, procure 
the issuance of the policy of insurance upon his life sued on in this action by 
false and fraudulent statements, as alleged in the answer?” The jury answered 
“No” to all the first four issues and automatically the sixth issued was answered 
“$2,500 and interest.” 

Upon a careful review of the charge of the court below, we see no prejudicial 
error on the four issues answered in favor of plaintiff. 

[2-4] In the application of Onzie Creech for certificate of membership is 
the following: “And further waive for myself and beneficiaries the privileges and 
benefits of any and all laws which are now in force or may hereafter be enacted 
in regard to disqualifying any physician or nurse from testifying concerning any 
information obtained by him or her in a professional capacity; and I expressly 
authorize such phsyician or nurse to make such disclosure.” 

In the record is the following: “Dr. R. C. Sadler, a witness for defendant, 
was asked: ‘Q. Have you treated him for any disease or infirmity within the past 
five years? Q. Did he have any physical disease? (By the Court) What you 
knew about him, I take it, you discovered as a physician? Ans: That is true.’ 
The defendant moved, under section 1798, in order to make the testimony of 
witness competent. The court, in the exercise of its discretion, refuse’ to grant 
the motion, after the witness stated that he discovered what he knew about the 
deceased in the capacity of a physician. (Witness recalled) ‘Q. Do you recall 
whether you have treated him for any disease within the past five years? Ans: 
Utreated him, yes.’ The defendant moves, under section 1798, C.S., in order to 
make the testimony of the witness competent. The court, in the exercise of its 
discretion, refused to grant the motion; it being made to appear to the court 
from the evidence so far that the deceased died from pneumonia contracted from 
a cold, and no evidence being offered to the contrary.” To all the above ques- 
tions the plaintiff objected, which was sustained by the court below for the 
reasons given. In this we can see no error. C.S., § 1798, supra, is as follows: 
“No person, duly authorized to practice physic or surgery, shall be required to 
disclose any information which he may have acquired in attending a patient in a 
professional character, and which information was necessary to enable him to 
prescribe for such patient as a physician, or to do any act for him as a surgeon: 
Provided, that the presiding judge of a superior court may compel such dis- 
closure, if in his opinion the same is necessary to a proper administration of 
Justice,” 

3efore a physician may testify to matters arising in his confidential relation- 
ship with his patient, our statute requires that the trial judge find that in his opin- 
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ion such testimony is “necessary to a proper administration of justice,” and in the 
absence of such finding appearing of record on appeal, it is reversible error for 
the trial judge upon defendant’s exception to admit testimony of the insured’s 
physician tending to show that the insured in his application for life insurance 
had made misstatements of material facts that would avoid the insurer’s liability 
in his suit to cancel the policy issued thereon. Metropolitan Life Ins. Co. v. Bod- 
die, 194 N.C. 199, 139 S.E. 228; State v. Wade, 197 N.C. 571, 150 S.E. 32. 

In Smith v. Lumber Co., 147 N.C. 62, 60 S.E. 717, 125 Am.St.Rep. 535, 15 
Ann.Cas. 580, after citing the statute above set forth, Hoke, J., at page 64 of 147 N. 
C., 60 S.E. 717, 718, 125 Am.St.Rep. 535, 15 Ann.Cas. 580, says: “It is the accepted 
construction of this statute that it extends, not only to information orally com- 
municated by the patient, but to knowledge obtained by the physician or surgeon 
through his own observation or examination while attending the patient in a pro- 
fessional capacity, and which was necessary to enable him to prescribe. Gartside 
v. Ins. Co., 76 Mo. 446, 43 Am.Rep. 765; Dilleber v. Ins. Co., 69 N.Y. 256, 25 
Am.Rep. 182. And it is further held, uniformly, so far as we have examined, 
that the privilege established is for the benefit of the patient alone, and that 
same may be insisted on or waived by him in his discretion, subject to the 
limitations provided by the statute itself: ‘(1) That the matter is placed entirely 
in the control of the presiding judge, who may always direct an answer, when 
in his opinion the same is necessary to a proper administration of justice. 
(2) That the privilege only extends to information acquired while attending as 
physician in a professional capacity, and which information is necessary to enable 
him to prescribe for such patient as a physician.’ 14 Wigmore, § 2286c.” 

_It seems that this matter, under the proviso in the statute and the above 
decision, was subject to the control of the court in its sound discretion. State v. 
Martin, 182 N.C. 846, 109 S.E. 74; see Fuller v. Knights of Pythias, 129 N.C. 318, 
40 S.E. 65, 85 Am.St.Rep. 744. We think the proviso of the statute should not 
be nullified. 

We cannot see how defendant was prejudiced by the exclusion of the evidence 
of this physician. The same physician furnished the proof of death to defend- 
ant, and under oath answered, among other questions, the following: 

“1, What was the cause of death? Lobar pneumonia, Duration 7 days. 

“2. Was it complicated with any other disease, acute or chronic? If so, 
what? Yes, Asthma. Duration? 

“3. What was the remote cause of death? If from disease, give predisposing 
cause, date of first appearance of its symptoms and history of same?  Lobar 
pneumonia. 

“4. Was there any special cause, direct or indirect, for his death in the habits, 
occupation or residence of the deceased? Exposed himself hunting. 

“5. Did the deceased use alcoholic beverages? If so, to what extent did their 
use cause or contribute to his fatal illness? Yes, probably, not. 

“6. Have you any knowledge or have you ever heard that deceased suffered 
from any other disease prior to his last illness? If so, state the time and nature 
of same? No.” 

In fact, D. M. Thompson, district organizer for defendant, a witness for 
defendant, on cross-examination, stated: “As far as I knew, at that time, or had 
reason to know, he was a man of perfectly sound, good health, It was astonishing 


to me that this claim was not paid when he died. I had seen Onzie Creech off 
and on for 15 or 20 years before this application was taken. * * * I was surprised 
when I heard the claim had been turned down, like I would for any other man 
that I would write.” 

[5, 6] The first issue was: “Had the deceased, Onzie Creech, prior to March 
5, 1935, used liquors to excess?” The defendant introduced certain witnesses tend- 
ing to show that Onzie Creech was a habitual drunkard, and on cross-examination 
they testified that his general character was good. “He was a good hard-working 


” 


man.” We do not think the question of character, if error, was reversible error, 
under the facts and circumstances of this case. The answers to the first four 
issues sustain the verdict, and it is unnecessary to consider the contentions made 
pro and con on the fifth issue. The court below told the jury that if the first four 
issues were decided in favor of plaintiff, they need not consider the fifth. 

On the whole record, we find no prejudicial or reversible error. 

No error. 
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Connor, Justice. 

I concur in the decision of the court in this appeal that there was no error 
in the trial of this action in the superior court. 

Upon objection by the plaintiff to testimony of a physician, who was offered 
as a witness by the defendant, as to matters within his knowledge which he knew 
by reason of his relation to the insured as his physician, the defendant moved the 
court to overrule the objection and admit the testimony as evidence in its behalf, 
in its discretion, C.S. § 1798. The motion was denied, and the testimony excluded 
by the court, in its discretion. For that reason, the ruling of the trial court is not 
reviewable by this court. 

The defendant did not rely upon the waiver of such objection, contained in 
the application of the insured for the certificate of insurance, on which the: plain- 
tiff has sued in this action. The question as to the effect of the waiver upon the 
statute is not presented or decided on this appeal. There was no ruling by the 
trial court upon this question. 


ANDERSON et al. v. NORTHERN & DAKOTA TRUST CO. et al. No. 6413. 
Supreme Court of North Dakota. April 19, 1937. 
Rehearing Denied June 23, 1937. 
274 Northwestern Reporter 127. 
1, DISTRIBUTION. 

Under statute providing that proceeds of life policy shall be inventoried as 
part of estate of insured and be distributed without deduction to heirs at law and 
legatees in due course of administration, avails of life policy he/d payable to heirs 
at law of insured who take by contract rather than by descent the word “as” 
meaning in manner and like that of (Laws 1929, c. 149). 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

2. WILL. ; 

In absence of provisions in policy to contrary, insured has right and power 
to dispose by will of avails of life policy made payable to estate (Laws 1929, c. 
149), 

(For other cases, see Insurance. Dec. Dig. § 587.) 

Syllabus by the Court. : 

1. Where the insured makes no other disposition of the policy or the avails 
thereof, a life insurance policy payable to the estate of the insured is, under chapter 
149, Laws 1929, deemed payable to the heirs at law of the insured and such heirs 
take such avails by contract and not by descent. 7 

2. In the absence of. provisions in the policy to the contrary, the insured has, 
under said chapter 149, Laws 1929, the right and power to dispose by will of the 
avails of a life insurance policy made payable to his estate. 

3. Under the provisions of chapter 149, Laws 1929, the avails of a life insur- 
ance policy made payable to the estate of the insured do not become a part of 
the estate of the insured unless there is a specific provision in the policy, or the 
insured has made provision to that effect by special contract or by provision in 
his will. 

4. The intention on the part of the insured to dispose by will of the avails 
of a life insurance policy made payable to his estate, and hence payable to his heirs 
at law, must be declared in clear and unmistakable terms; and such intention will 
not be inferred from the fact that the provisions of the will purport to dispose 
of all “property” of the testator. 

5. Where the insured in a policy payable to hi§ estate makes a will purporting 
to dispose of all his property, but in such will makes no reference to such policy 
or the avails thereof; and where there is no change of beneficiary, and the insured 
makes no contract for the transfer or disposition of such policy or the avails 
thereof, he manifests an intention that upon his death such insurance policy shall 
be payable to his heirs at law and the avails thereof distributed to them in accord- 
ance with the laws of succession. 

6. Where an insured makes a will naming certain persons as residuary legatees, 
but makes no reference in such will to the life insurance policy or the avails of 
the policy, the residuary legatees do not become beneficiaries under an insurance 
policy made payable to the estate of the insured. Legatees become entitled to 


share in the avails of such policy only where the insured by specifi¢e provisions in 
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his will directs that the avails of such policy be distributed to the legatees and 
then only to the extent that he directs that they shall go to such legatees. : 
7. A person who is entitled to a share of the avails of a life insurance policy 


under the provisions of chapter 149, Laws 1929, as an heir at law of the deceased 


insured has an individual cause of action against an administrator or executor 
who has received the avails from the insurance company and refuses to pay over 
to such heir at law that share of the avails which belong to him. 

8. Where two persons, one claiming to be the surviving widow and the other 
the daughter of the insured, join as plaintiffs and bring action against the exec- 
utors of the last will and testament of the deceased insured for the avails of 


a life insurance policy made payable to the estate of the insured, and the 


defendants in their answer admit that the plaintiff alleged to be the surviving 
widow of the insured is such surviving widow, but deny that the plaintiff, who 
is alleged to be the daughter of the insured, is such daughter, such denial does 
not raise an issue of fact so far as the plaintiff, who is alleged to be the surviving 
widow of the insured, is concerned. 


9, The surviving wife of an insured in a life insurance policy made payable 
to the estate of the insured instituted an action under chapter 149, Laws 1929. 
In such action, the executors of the last will and testament and a brother, two 
sisters, and children of deceased sisters of the insured were made parties defend- 
ant. The brother, sisters and children of deceased sisters interposed an answer 
wherein they alleged that the insured and his wife had entered into an agree- 
ment whereby she agreed that if the insured would make certain provision for 
her in his will whereby upon his death certain property would be given to her, 
she would make no claim to the avails of such policies; that the insured, pursuant 
to such agreement, made provision for his wife in the will as agreed upon; and 
that upon his death she received the benefit of such provision. It is held that 
these allegations set forth a defense. 

Appeal from District Court, Cass County; Holt, Judge. 

Action by Elizabeth H. Anderson and another against the Northern & 
Dakota Trust Company, and another, and Charles G. Anderson and others, 
wherein defendant Charles G. Anderson and others filed a counterclaim. From 
an order sustaining a demurrer of plaintiff Elizabeth H. Anderson to their 


answer, defendants Charles G. Anderson, and the Northern & Dakota Trust 
Company appeal. 


Reversed. 


Shure & Murphy, of Fargo, and Geo. D. Smith, of Grand Forks, for appel- 
lants. 
A. P. Paulson and W. R. Pearce, both of Valley City, for respondent. 


NEW YORK LIFE INS. CO. v. HOLROYD. No. 27217. 
Supreme Court of Oklahoma. May 18, 1937. 
Rehearing Denied June 8, 1937. 
68 Pacific Reporter (2d) 529. 
PAYMENT OF PREMIUM. 

In action on life policy reciting on its face receipt of first annual premium, 
insurer had burden to prove defense of nonpayment of first annual premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Syllabus by the Court. 

Where the defense to an action on a life insurance policy was nonpayment of 
the first annual premium, and the policy recited on its face the receipt thereof, 
the trial court was correct in ruling that the burden of proving the alleged non- 
payment was upon the defendant. 

Appeal from District Court, Tulsa County; Thurman S. Hurst, Judge. 

Action on life insurance policy, by Emma Holroyd against New York Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 5 

William F. Tucker and William H. Martin, both of Tulsa, for plaintiff in 
error. 

Hamilton & Clendinning, of Tulsa, for defendant in error. 

PHELpPs, Justice. 

This was an action on a life insurance policy, by the beneficiary thereof. The 


non 


miu 
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defense was nonpayment of the first annual premium, and the trial court placed 
upon the defendant insurance company the burden of proving such nonpayment. 
In appealing the defendant asserts that this was error, and that, instead, the bur- 


den of proof should have been placed upon the plaintiff, to show the payment of 
said first annual premium. 


The policy recited that receipt of payment of the first annual premium was 
acknowledged. As to where the burden of proof lies on the issue of payment or 
nonpayment of premiums subsequent to the first annual premium, and as to where 
it lies in cases where the policy does not acknowledge receipt of the first annual 
premium, the cases are not in accord. But with few exceptions the cases appear 


to be fairly well in harmony to the effect that where the policy acknowledges 
receipt of payment of the first annual premium, and the issue is as to the pay- 


ment of that premium, the burden is upon the insurance company to show the 
nonpayment thereof, rather than upon the beneficiary to prove that it was paid. 
Under the subject of insurance, and on the question of nonpayment of pre- 
mium or assessment, 14 R.C.L. 1437, § 598, states that “the burden of proving the 
nonpayment of premiums is on the insurer.” Harris v. Security Life Ins. Co. of 


America, 248 Mo, 304, 154 S.W. 68, Ann.Cas.1914C, 648, in so holding, observed 


that “whether premiums had been received or not was a matter peculiarly within 
the knowledge of” the insurance company. This must evidently be so, because 
the beneficiary is normally not the person who made the payment of the premium, 
and the insured, who made such payment, is dead and of course cannot offer 
proof. Some cases go even farther than this. For instance, in Dunken v. Atna 
Life Ins. Co. (Tex.Civ.App.) 221 S.W. 691, it was held that an acknowledgment 
of receipt of the first premium contained in a life insurance policy is conclusive 
and will prevent the insurer from asserting invalidity of the policy on ground of 
nonpayment. In Mutual Life Ins. Co. v. Vaughn, 125 Miss. 369, 88 So. 11, the 
Supreme Court of Mississippi took the view that where an insurance policy on 
its face recites receipt of the first annual premium such recital is more than a 
mere receipt, that it is contractual and is conclusive against the company in favor 
of the beneficiary so far as liability depending upon payment of the premium is 
concerned. It is not necessary to go that far in the instant decision, for here the 
trial court did not rule that the acknowledgment of receipt of the premium was 
conclusive, but merely placed the burden of proving nonpayment upon the insurer. 
We do not consider it necessary to further elaborate on the question. See the 
many decisions cited at 33 C.J. 110, footnotes 74, 75, 76, and 79. 

The judgment is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Welch, Corn, and Gibson, JJ., concur. 

Riley and Busby, JJ., absent. 

Hurst, J., did not participate. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ROBERSON. No. 26395. 
Supreme Court of Oklahoma. May 18, 1937. 
Rehearing Denied June 8, 1937. 
68 Pacific Reporter (2d) 796. 
3. MISREPRESENTATION. 
__ In action on life policy wherein insurer asserted defenses based on insured’s 
false representations in application, and provision in policy that liability was con- 
tingent on then good health of insured, question of insurer’s liability held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. GOOD HEALTH. 

Whether person is in good health in ordinary meaning of term at time of 
delivery of life policy, under which liability is contingent on good health of 
msured, is fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. FRAUD. 

In action on life policy, insurer has burden to prove fraud of insured in pro- 
curing issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3.]) 
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8 GOOD HEALTH. 

Evidence held to justify judgment against insurer on life policy on ground 
that insured was in good health at time of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. It is only where there is no evidence introduced at the trial of a cause, rea- 
sonably tending to establish the allegations of plaintiff’s petition, that the court is 
justified in sustaining a demurrer to such evidence and rendering judgment in 
favor of the defendant. 

2. On motion for instructed verdict the court cannot weigh the conflicts jn 
evidence or determine the cause upon the credibility of the witnesses. 

3. Instructions to the jury which as a whole are sufficient to fairly submit all 
controverted issues to the jury, are sufficient to sustain the verdict. 

4. Whether a person is in good health as that term is used in its ordinary 
meaning at the time of the delivery of an insurance policy must depend upon the 
facts and circumstances of each given case and cannot be determined by any general 
rule. Such questions are for the determination of a jury or the court sitting as 
a jury as the trier of the facts. 

5. It is for the jury, or the trial court upon waiver of jury, to determine the 
credibility of the various witnesses, and the weight and value to be given to their 
testimony. The conclusion there reached upon these points will not be disturbed 
on appeal, unless appearing clearly to be based on caprice, or to be without any 
reasonable foundation. 

6. Insurer, in action on life policy, asserting fraud in procuring issuance of 
policy, has burden of proof. 

7. Jury verdict supported by competent evidence should be sustained. 
ee from Court of Common Pleas, Oklahoma County; J. B. Barnett, 

udge. 

Action on a life policy by Gertie R. Roberson, as beneficiary, against the 
National Life & Accident Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. 

Affirmed. 

See, also, 169 Okl. 136, 36 P.(2d) 479. 

William M. Franklin, of Oklahoma City, for plaintiff in error. 

Nowlin & Conner, of Oklahoma City, for defendant in error. 

WELCcH, Justice. ie 

The parties here are referred to as plaintiff and defendant as they appeared in 
the trial court, where Gertie R. Roberson, as plaintiff, secured judgment against 
the insurance company on a life insurance policy issued on the life of Mattie E. 
Suggs, mother of plaintiff. 

The insurer defended on two grounds: One, the defense based upon alleged 
willfully false representations in the application for the insurance, and two, the 
defense based upon a provision in the policy, in substance, that liability was con- 
tingent upon the then good health of the insured. 

[1-3] The defendant now urges among other grounds for reversal that the 
trial court erred in overruling its demurrer to plaintiff's evidence and its motion 
for a directed verdict. We find, however, from the record that the plaintiff's evi- 
dence made out a prima facie case, and that after the close of defendant’s evi- 
dence and plaintiff's rebuttal evidence there was conflicting evidence upon the 
issues of fact upon the defenses. These issues then were for determination by 
the jury. We have repeatedly so announced the rule. Sovereign Camp, W.O.W. 
v. Welch, 16 Okl. 188, 83 P. 547: Missouri, K. & T. Ry. Co. v. Perino, 89 Okl 
136, 214 P. 907; Allis Chalmers Co. v. Lamb, 174 Okl. 118, 49 P.(2d) 1071. 

Defendant also urges error in the rejecting of the opinion evidence of Dr. 
Elmore as to the question of insured’s sound health in September, 1929, when the 
policy was issued. The evidence discloses, however, that later, on redirect exam- 
ination, this evidence was admitted. 

Defendant urges error in the rejecting of evidence offered to show that cer- 
tain other members -of insured’s household were afflicted with certain ailments 
some time prior to September, 1929. This was offered to show that it was more 
probable that insured was not in good health when the policy was issued an 
delivered. This point is not supported by authorities nor argued at length. We 
find no merit in it. 





2. F 


(our 
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[4] In several assignments of error the defendant questions the court’s instruc- 
tions to the jury. Our attention is directed to Home State Life Ins. Co. v. Jen- 
nings (Okl. Sup.) 64 P.(2d) 304, and other cases where in actions on insurance 
policies the same defense on both grounds was presented. In the Jennings Case 
we reversed the judgment for error in failing to properly submit the second 
ground of defense to the jury. The defendant urges there was similar error here, 
but we do not so find it. Here the court gave an instruction requested by the 
defendant that, if the insured was not in sound health when the policy was issued 
and delivered, then as provided in the policy, there was no liability except to 
return the premiums paid, with interest. This instruction was not improperly 
burdened or conditioned, as was true in the Jennings Case. The other instructions 
may be slightly confusing as to the two defenses, but after the court also gave 
the defendant’s requested instruction on this point at length there does not appear 
such serious objections to the instructions as a whole as should require a reversal. 
The jury should have been able to ascertain from all the instructions, and aided 
by proper argument of counsel, that there were issues of fact on both grounds of 
defense to be determined by the jury. The general verdict for plaintiff was such 
a determination against defendant and we find no reversible error in the instruc- 
tions. 

[5-7] The defendant also urges that the verdict is not supported by the evi- 
dence, it being contended in effect that the insured in September, 1929, was ser- 
iously afflicted with pulmonary tuberculosis, and that she therefore was not in 
“good health” or in “sound health” as that term was used in the policy and con- 
strued in the Jennings Case, supra, and other cases. The burden was on the defend- 
ant to establish this defense as we said in the Jennings Case, and as we also held 
in the second and third paragraphs of the syllabus in Mid-Continent Life Ins. Co. v. 
House, 156 Okl. 285, 10 P.(2d) 718, and in National Life & Accident Ins. Co. v. 
Wicker, 171 Okl. 241, 43 P.(2d) 50, 100 A.L.R. 357; the issue being for determina- 
tion by the jury in case of competent evidence from which different or opposite 
conclusions might be drawn, or evidence upon which reasonable minds might differ. 
Here there was evidence on each side of the question of more or less weight. The 
credibility of the witnesses and the weight and value of their testimony was for the 
jury to determine. Kali Inla Coal Co. v. Ghinelli et al., 55 Okl. 289, 155 P. 606, 
Seekatz v. Foltz, 118 Okl. 159, 247 P. 413, and Lowe v. Hickory, 176 Okl. 426, 55 
P.(2d) 769. 

[8] There is nothing to indicate that the jury arbitrarily disregarded any com- 
petent evidence offered by defendant. The plaintiff relies upon the testimony of 
witnesses, including the state agent of defendant insurer, who had some association 
with the insured in September, 1929, in connection with the issuance of this policy. 
The jury verdict includes a determination that on the controlling date the insured 
was in sound health, and we cannot say that the conclusion is not supported by 
competent evidence. 

Finding no reversible error, the judgment is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Busby, Corn, Gibson, and Hurst, JJ., concur. 

Riley and Phelps, JJ., absent. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. TETIRICK. No. 26189. 
Supreme Court of Oklahoma. Jan. 19, 1937. 

; Rehearing Denied April 20, 1937. 

Application for Leave to File Second Petition for Rehearing Denied June 15, 1937. 
68 Pacific Reporter (2d) 828. 
1. REPRESENTATIONS. 

In action for disability payments under income policy providing that false 
statements in application materially affecting acceptance of risk or hazard assumed, 
or made with intent to deceive, should bar right of recovery, court properly 
instreted that statements made by insured in application should, in absence of 
fraud be deemed representations and not warranties. 

(For other cases, see Insurance, Dec. Dig, § 265.) 

2. FRAUD. 

existence or nonexistence of fraud pleaded as defense in action upon policy 
is fact question for jury, and jury’s verdict will not be disturbed by reviewing 
‘ourt if reasonably supported by any evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
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3. BAD FAITH. 
In view of statute relating to proof of false statements in application, insurer, 
to avoid liability upon policy because of insured’s misrepresentations in application, 
must show not only that statements were untrue, but that they were willfully false, 


fraudulent, misleading and made in bad faith (36 OklLSt.Ann. § 213, St.1931, § 
10519). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
4. BAD FAITH. 

As respects whether statements in application for insurance were made in bad 
faith, term “in bad faith” means with actual intent to mislead or deceive another: 
it refers to.a real and actual state of mind capable of both direct and circumstantial 
proof, and a statement made in honest belief that it is true is not made in bad faith, 
even though honest ignorance of truth is result of grossest carelessness. 

(For other cases, see Insurance, Dec. Dig. § 256|2].) 

5. SYPHILIS. 

Evidence held insufficient to bar recovery of disability benefits under income 
policy because of alleged false statement of insured in application for policy that 
he had not previously been treated for syphilis, where insured was in good health 
at time of examination for insurance and there was no showing that disability was 
traceable to syphilis. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. Under an insurance contract containing a provision that “The falsity of any 
statement in the application materially affecting either the acceptance of the risk or 
the hazard assumed hereunder, or made with the intent to deceive shall bar all right 
of recovery under this policy,” statements made by the insured in his application 
for the insurance, shall, in the absence of fraud, be deemed representations and not 
warranties. 

2. When fraud is pleaded as a defense in an action upon an insurance contract, 
the existence or nonexistence of such fraud becomes a question of fact for the 
jury to determine under proper instructions, and upon appeal the verdict of the 
jury upon such facts will not be disturbed by this court if there is any evidence 
reasonably tending to support such verdict. 

3. In view of the policy of the law as exemplified by section 10519, O.S.1931 (36 
OkLSt.Ann. § 213), it is necessary for an insurance company, in order to avoid 
liability upon a policy of insurance by reason of misrepresentations made by the 
insured in an application for insurance, to show not only that the statements con- 
tained in the application were not true, but that they were willfully false, fraudulent, 
and misleading, and made in bad faith. : 

4. The term “In bad faith’ means “with actual intent to mislead or deceive 
another.” It refers to a real and actual state of mind capable of both direct and 
circumstantial proof. A man may testify directly to his knowledge and intention 
if they are in issue, and they may also be inferred from circumstances. If a man 
makes a statement in the honest belief that it is true, he does not make that state- 
ment in bad faith, even if his honest ignorance of the truth is the result of the 
grossest carelessness. 

Welch, J., dissenting. 

Appeal from District Court, Tulsa County; Thomas D. Lyons, Judge. 

Action by Guy C. Tetirick, guardian of the estate of William Francis Brewer, 
an incompetent, against the Pacific Mutual Life Insurance Company of California, 
a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frank Settle, of Tulsa, and Embry, Johnson, Crowe & Tolbert, of Oklahoma 
City, for plaintiff in error. 

Hal Crouch and Philip N. Landa, both of Tulsa, for defendant in error. 

Corn, Justice. 

This action was commenced in the district court of Tulsa county, by William 
Francis Brewer, as plaintiff, against the Pacific Mutual Life Insurance Company of 
California, as defendant, upon a policy of insurance for disability payments for loss 
of business time as provided in said policy. After the institution of the action and 
before trial, the plaintiff was adjudged incompetent by the county court of said 
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county, and Guy C. Tetirick was duly appointed guardian of his estate, and as such 
guardian was substituted as plaintiff in said action. 

The case was tried to a jury, resulting in a verdict for the plaintiff and against 
the defendant in the sum of $3,000, upon which the court rendered judgment ° 
accordingly, with interest on said sum at the rate of 6 per cent. per annum from 
April 11, 1934, from which judgment the defendant prosecutes this appeal. The 
parties will be referred to herein as they appeared in the trial court, viz., the 
insured as plaintiff and the Insurance Company as defendant. 

It is admitted that the policy was issued by the company May 10, 1921, and 
that the insured paid all premiums up to the period of disability, beginning March 
12, 1931. The policy provides for the payment of a disability indemnity of $206 
per month for continuous total loss of business time, providing, however, that 
no indemnity should be paid for the first three months of any period of disability. 
Upon proof of disability the company paid the indemnity for the first fourteen 
months after the three months’ waiting period, and then canceled the policy upon 
the alleged discovery that the insured had made false and fraudulent statements in 
the application for the insurance and in the medical examination, which materially 
affected the acceptance of the risk and the hazard assumed by the company under 
the policy. The policy is designated as a “Non-cancellable Income Policy.” 

The defense to the action is based principally upon the alleged falsity of 
answers given by the insured to certain questions in the application and in the 
medical examination, which the defendant alleged in its answer were material and 
false and made with intent to deceive, and that such falsity materially affected the 
acceptance of the risk and the hazard assumed by the company. The policy 
contains the following provision: “The falsity of any statement in the application 
materially affecting either the acceptance of the risk or the hazard assumed 
hereunder, or made with the intent to deceive shall bar all right of recovery under 
this policy.” 

The alleged false and fraudulent statement which the plaintiff is charged with 
having made was his answer to the question: “Have you ever had or been treated 
for locomotor ataxia, lumbago, gout, rheumatism, syphilis?” to which he answered 
in the negative, the defendant contending that plaintiff had previously been treated 
for syphilis. 

[1] Defendant’s first proposition is as follows: “The court erred in giving 
the fifth instruction to the jury, charging the jury that statements made by insured 
should, in the absence of fraud, be deemed representations and not warranties, 
because it misdirected the jury as to the law; it was not applicable to nor based 
upon the evidence in the case, and introduced the idea that the defense was not 
based upon the contract, but upon other grounds, involving different rules of law, 
and imposed on defendant different kind and a more onerous burden of proof 
than otherwise.” 

Instruction No. 5 is as follows: 

“You are instructed that statements made by the insured, shall, in the absence 
of fraud, be deemed representations and not warranties. 

_ “The question of_the falsity of the statements contained in an application 
for insurance and the intent of the applicant in making them are for the jury.” 

Under this propostion the defendant contends that the instruction was not 
proper for the reason that the policy contract did not provide that statements or 
answers of the insured should, in the absence of fraud, be deemed representations 
and not warranties, nor any similar provision, and discusses the distinction between 
representations and warranties, and calling attention to the rule that when state- 
ments are deemed representations the burden is upon the defendant to prove the 
falsity of the statements, that they were material and were made in bad faith and 
with intent to deceive, thereby casting upon the defendant a greater burden than 
the provision of the contract requires. It is more than a strain upon the perceptive 
faculty to grasp the distinction which the defendant attempts to make between 
the proof required under the foregoing rule of law and that required by the 
provision of the contract. In fact the distinction, if any, is imperceptible, for the 
contract clearly states the conditions which would bar recovery, and the burden 
was upon the defendant to prove the falsity of the statements complained of; 
that they materially affected either the acceptance of the risk or the hazard 
assumed by the Company, and were made with the intent to deceive. This is 
exactly what the defendant would have had to prove had the contract provided 
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that statements or answers of the insured should, in the absence of fraud, be 
deemed representations and not warranties, or in the absence of an express provi- 
sion that statements or answers of the insured should be deemed warranties. The 
“defendant recognized the burden imposed upon it by the provision of the contract 
and defended upon the basis of fraud, misrepresentation, and intent to deceive, 
and introduced evidence as to the alleged falsity of the statement in question, its 
materiality, and the intent of the insured to deceive the company. We deem the 
instruction necessary and proper under the law of the case, the pleadings, the 
provision of the contract and the evidence. 

Second proposition: “The court erred in giving the third instruction to the 
jury, in that it was not applicable to the evidence in the case, and deprived 
defendant of the benefit of the contract by imposing upon it the burden of 
establishing by a preponderance of the evidence that the answers alleged to be 
false, made by the insured to questions propounded by the Medical Examiner, 
were material in every instance, and were wilfully false, fraudulent, misleading, 
and made in bad faith; when no such character or burden of proof was essential 
to the defense or to show that the falsity of any such answers materially affected 
the acceptance of the risk or the hazard assumed by the defendant, and it was 
not essential to the defense to show that the falsity of any such answer made 
with intent to deceive was also material. And the instruction did not correctly 
state the rule of law applicable to representations.” 

The third instruction is as follows: “You are further instructed that the law 
never presumes fraud or fraudulent representations, but it is incumbent upon 
the party alleging false and fraudulent misrepresentations to establish the same 
by a preponderance of the evidence. And in this case, it is incumbent upon the 
defendant to prove to you by a preponderance of the evidence that the insured 
made the statements relied upon by it in bar to the plaintiff's right to recover 
in this case, and that said statements were material and were. wilfully false, 
fraudulent, misleading, and made in bad faith, and by the words ‘bad faith’ is 
meant an actual intent to mislead or to deceive another.” 

The contention in this proposition, in substance and effect, insists again 
that the statements of the insured in the application and in the medical exam- 
ination, under the above-quoted provision of the contract, should be treated 
as warranties and not as representations. This contention is clearly inconsistent 
with said provision of the contract and with the defense on the ground of fraud. 
The provision clearly indicates that the falsity of any statement, to bar recovery, 
must be material and must be made with the intent to deceive. The two ele- 
ments last mentioned definitely exclude it from the category of warranties, and 
necessarily place it in the category of representations. 

Every proposition in the defendant’s brief is argued on the hypothesis that 
the answers in the application are warranties. The trial court correctly 
instructed the jury on the theory that, in the absence of fraud, they should be 
deemed representations. We therefore deem it unnecessary to discuss any of 
the other propositions presented. 


It seems to us that the important question for determination is whether or 
not the evidence is sufficient to establish the facts or conditions which, by the 
terms of the contract, would bar recovery under the policy. 

Dr. J. W. Rogers testified on behalf of the defendant that he gave the plain- 
tiff some treatments for syphilis some four or five years before the policy was 
issued, but he was not sure that the plaintiff actually had the syphilitic infection 
in his blood. He testified that he made several Wassermann blood tests and 
that all were negative, except the first one, which he thought was positive, but 
that the positive test could have been made a laboratory mistake; that the plain- 
tiff later enlisted in the army and served from 1917 to 1920; that from 1920 to 
1930 he made an annual examination of the plaintiff, and that during all that 
time the blood tests were negative and he showed no signs of syphilis, and that 
if he ever had such a disease he was entirely well. 

Dr. Ned R. Smith, a specialist in nervous and mental diseases, testified on 
behalf of the defendant that the plaintiff came to him for consultation and 
advice in the year 1929 after plaintiff had begun to suffer from a nervous 
disorder; that in 1932 he was employed by the Insurance Company to make 
an examination of plaintiff to determine whether or not he was entitled to a 
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continuation of the disability payments; that he found him to be nervous, but 
was in good physical condition and was not disabled from performing any duty; 
that all he needed was to change his viewpoint on life; and further commenting 
on his condition, said: “The man undoubtedly did at one time have a little ner- 
vous disorder, and they start a chain of introspective living, a constant tendency 
to search himself for evidence of disease, sickness and so forth. He has engaged 
in that occupation until he has got himself in a very severe mental state with 
respect to his own condition, but it is purely mental; that there is no physical 
basis whatever for his physical disabilities, and if he would apply the same energy 
to thinking himself well that he has to thinking himself sick, he would be at 
work before this time tomorrow night.” 

Dr. John W. Orman, plaintiff’s regular physician testified to the history 
of plaintiff's disabilities. He stated that plaintiff was forced to quit his job 
with the oil company on account of his weakened and exhausted condition; that 
he made a number of tests for the purpose of locating the source of infection 
which he believed was poisoning his patient’s system and causing that condition; 
that he gave him the Wassermann blood test, which showed negative; that he 
found a virulent infection of the gums, and had his teeth extracted and gave 
special treatment to heal the gums; that a complete and thorough physical 
examination was made; a gastrointestinal X-ray was made of his gastrointestinal 
tract, and a gastrointestinal laboratory analysis was made; that these tests 
disclosed that he had a chronic appendix and a severe case of colitis; that he 
had the appendix removed by a surgical operation and gave palliative treatments 
for the colitis. This all occurred during the time the plaintiff was drawing his 
disability payments from the Insurance Company. And during this time his 
wife died, and this was a severe shock to his nervous system while in a weakened 
physical condition. 

In October, 1933, Dr. John C. Sheppard made a spinal puncture and tested 
the spinal fluid to determine whether or not the central nervous system was 
infected with syphilis, but found no evidence of such infection. 

The plaintiff, the insured, testified that at the time he took the policy he 
was earning from $7,000 to $8,000 a year as assistant chief engineer of an oil 
company; that he did not solicit the insurance, but, on the contrary, was solicited 
by an agent of the insurance company as an insurable prospect; that when asked 
the question on medical examination, if he had ever had or been treated for 
syphilis he told the agent of the company that. he had had a scare venereal 
disease, and that the doctor was in doubt about his having the disease, but for 
safety he went ahead and took the treatments. 

In view of all this testimony and in view of the fact that he was in good 
health at the time of his examination for the insurance there seems to be no 
impelling reason why he should ascribe to himself an insidious disease which 
neither he nor his physician was sure that he had ever had. Previous to that 
time he passed the army examination and had served in the army overseas for 
a period of two years. 

It is observed that in all the medical testimony given at the trial none of the 
doctors testified that the disability was caused by or was traceable to syphilis, 
and the jury must have concluded from the evidence that the statement in 
question was not material. A witness was produced by the defendant to show 
that it was the custom, usage, and practice of insurance companies generally 
to reject applications wherein it is disclosed that the applicant has had or 
has been treated for syphilis, but this does not relieve the defendant of the 
burden of proving the materiality of the statement in question, nor the intent 
to deceive. 

The defendant defended on the further ground that the plaintiff was not 
totally disabled from performing work or labor, and considerable testimony was 
given on this issue of fact. This was a question of fact for the jury, and it 
appears that its finding is amply supported by the evidence. 

In the case of New York Life Ins. Co. v. Carroll, 154 Okl. 244, 7 P.(2d) 440, 
445, this court had before it facts almost identical with those in the case at bar, 
where the applicant was asked if he had syphilis and he answered in the nega- 
tv'e. He died within a year from the issuance of the policy. The evidence 
showed that he had been treated for syphilis about two years prior to the 
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issuance of the policy. However, the medical examiner for the Insurance Com. 
pany testified that he examined the applicant thoroughly, giving him the Wasser- 
mann blood test, which showed negative; that he found nothing to indicate that 
he had syphilis. There was no direct testimony that he died from any disease 
caused by syphilis. The Insurance Company defended on the ground of fraud 
in cbtaining the policy, the application being made a part of the insurance con- 
tract, and the policy providing that “All statements made by the insured shall, 
in the absence of fraud, be deemed representations and not warranties.” The 
verdict of the jury and judgment of the court were for the plaintiff, and the 
Insurance Company appealed. Counsel for the defendant Insurance Company 
assigned as error that the court erred in refusing to peremptorily instruct the 
jury to return a verdict for the defendant, and argued in their brief as follows: 

“In the instant case, however, there is no presumption in which a jury 
could possibly indulge, supported by any evidence whatsoever, that the intention 
and bad faith of the applicant in concealing the secluded and fatal malady with 
which he was suffering, could be reconciled with any theory other than inten- 
tionally false and made in bad faith. Nor could there be any possible finding by 
the jury of a waiver by the Company on account of any knowledge it gained or 
could have gained through medical examination of deceased. 

“Tt is not necessary, under the record in this case, for us to take serious issue 
with the previous decisions of this honorable court, in asking the court, under the 
circumstance narrated, to reverse the trial court for error in its refusal to direct a 
verdict for the defendant. The verdict of the jury against the company is incapable 
of reconciliation upon any theory within reason, under the circumstances and facts 
of this case.” 

In affirming the judgment this court observed that the defense was founded on 
fraud, misrepresentation, and concealment on the part of the insured in making his 
answer to the medical examiner for the purpose of obtaining the policy of insur- 
ance, and said: “Fraud is a question of fact. It is not presumed. It must be 
established by evidence like any other question of fact. The burden of proving this 
defense was upon the defendant.” 

[2] This court said, in the case of Illinois Oil Co. v. Pender, 137 Okl. &2, 
277 P. 1026, in the first paragraph of the syllabus, as follows: “When fraud is prop- 
erly alleged upon the one hand and denied upon the other, the existence or nonex- 
istence of such fraud becomes a question of fact for the jury to determine under 
proper instructions, and upon appeal the verdict of the jury upon such facts will 
not be disturbed by this court, if'there is any evidence reasonably tending to support 
such verdict.” s 

[3] In the case of New York Life Insurance Co. v. Stagg, 95 Okl. 252, 219 
P. 362, this court held in the second paragraph of the syllabus as follows: “Where 
a policy of life insurance provides that all statements made by the insured shall 
in the absence of fraud be construed as representations and not warranties, in 
order for misrepresentations made bythe insured in an application to avail the 
insurer as a defense it must show, not only that the statements were not true, 
but that they were willfully false, fraudulent, and misleading, and made in bad 
faith.” 

[4] In the case of Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, 
1088, this court said: “‘In bad faith’ is not a technical term used only in actions 
for deceit. It is an ordinary expression, the meaning of which is not doubtful. 
It means ‘with actual intent to mislead or deceive another,’ It refers to a real 
and actual state of mind capable of both direct and circumstantial proot. A 
man may testify directly to his knowledge and intention if they are in issue, and 
they may also be inferred from circumstances. If a man makes a statement im 
the honest belief that it is true, he does not make that statement in bad faith, 
even if his honest ignorance of the truth is the result of the grossest careless- 


” 
ness. 


[5] In the case at bar, the question of the truthfulness or falsity ot the 
statement involved, its materiality, and the intent of the insured in making the 
statement was submitted to the jury under proper instructions. The jury had 
all the facts and circumstances surrounding the making and signing of the 
application and medical testimony as to the physical condition of the insured 
over a period of fifteen years before the disability involved began, and from an 
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examination of the record and of the brief and authorities cited therein, we 
conclude that there is no reversible error. 

The judgment of the trial court is affirmed. 

The attention of the court having been directed to the supersedeas bond 
incorporated in the case-made wherein the Ajtna Casualty & Surety Company is 
surety, judgment is hereby rendered upon said supersedeas bond for the full 
amount of judgment, interest, and costs. 

Osborn, C. J., Bayless, V. C. J., and Busby, Phelps, Gibson, and Hurst, JJ., 
concur. 

Welch, J., dissents. 

Riley, J., absent. 


STATE LIFE INS. CO. OF INDIANAPOLIS v. USSERY et al. No. 24755 
Supreme Court of Oklahoma. Feb. 16, 1937. 
Rehearing Denied March 9, 1937. 
Application for Leave to File Second Petition for Rehearing Denied 
June 22, 1937. 
69 Pacific Reporter (2d) 43. 
3. FRAUD. 

Evidence eld insufficient to establish such fraud on part of insurer’s agent 
in procuring settlement with beneficiary for face amount of life policy as would 
entitle beneficiary to rescind settlement four years later on ground that she was 
entitled to double indemnity, where beneficiary knew that amount of recovery 
would be determined by disclosures of proof of death, and where settlement was 
based on proof that disease caused death. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Syllabus by the Court. 

1. When, in order to maintain an action at law, it is necessary to obtain 
rescission and cancellation of a release and settlement, proof sufficient to support 
such equitable remedy must be adduced before the questions involved in the action 
at law can be submitted to the jury. 

2. Rescission and cancellation are purely equitable remedies and are controlled 
by the principles of equity and are not to be confused with actionable fraud which 
is governed by legal principles. 

3. When the amount payable under an insurance policy depends upon the 
cause of death and the parties have settled upon the basis of a statement made by 
the physician who attended the insured during his last illness, such settlement may 
not be set aside in the absence of clear and convincing proof either of overreaching, 
undue influence, fraud, mutual mistake, of other grounds of equitable relief which 
would justify a court of equity in awarding a decree in favor of complainant in 
an original action to rescind and cancel such settlement. 

Appeal from District Court, Tulsa County; Thurman S. Hurst, Judge. 

Action by Emily Holder against the State Life Insurance Company of Indian- 
apolis for rescission and-eancellation of a release and settlement, and for a money 
judgment under a contract of insurance, wherein Leroy Ussery and another, 
executors of the estate of Emily Holder, deceased, were substituted as plaintiffs 
after a judgment for the original plaintiff. From the judgment, defendant appeals. 

Reversed and remanded with directions. 

Application for leave to file second petition for rehearing denied; Bayless, 
V. C. J., and Riley and Corn, JJ. dissenting; Hurst, J., disqualified and not par- 
ticipating. 

Rollin E. Gish, of Tulsa, for plaintiff in error. 

B. A. Hamilton and A. M. Widdows, both of Tulsa, for defendants in error. 

Per Curiam. 

_ This is an appeal from a judgment of the district court of Tulsa county. The 
action was instituted by Emily Holder (formerly Ray) as plaintiff against the 
State Life Insurance Company as defendant to rescind a release and settlement 

to recover under the double indemnity clause of an insurance policy. Verdict 
by divided jury was returned in favor of the plaintiff. Defendant gave notice of 
intention to appeal from the judgment rendered on the verdict and order denying 
its motion for new trial. The plaintiff departed this life, and the cause was 
revived in the names of Leroy Ussery and Willie Ussery as executors of the 
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estate of the original plaintiff. The parties will hereafter be referred to as they 
appeared in the trial court. The plaintiff in her second amended petition alleged 
in substance that she was the widow of one Oliver Ray and the beneficiary under 
a certain policy of insurance on his life; that said policy provided for the pay- 
ment of the sum of $2,500 in case of death of the insured from causes other than 
accidental, and in the event that death should result from an accidental cause, 


then for the payment of double the principal sum named in said _ policy or the sum 
of $5,000; that the insured sustained an accidental injury on December 13, 1927, 


which was the proximate cause of his death on February 5, 1928; and that under 
the terms of said policy plaintiff was entitled to receive double the face amount 
thereof. Plaintiff further alleged that she was young, ignorant, and inexperienced 


in business affairs and relied upon certain representations made to her by an agent 
of the defendant with reference to the effect of a death certificate, and was thereby 
induced to accept the face value of said policy in full settlement of her claims 
thereunder and to surrender said policy and to release the defendant from any 


further liability thereon; that while plaintiff was ignorant of her rights under 


the policy and the law, defendant was fully aware thereof and by the acts of its 


agent deceived the plaintiff with regard to the effect of the double benefit provi- 
sion of said policy: and that such acts and representations on the part of the 
defendant amounted to a fraud upon her. Wherefore she sought to be relieved 
from her act of settlement and to obtain rescission and cancellation thereof and 
a judgment for the sum of $2,500, with interest thereon, The answer of the defend- 


ant after a general denial admitted the issuance of the policy and the death of 


the insured, and specifically denied that the insured had died from causes covered 
by the double indemnity provision of said policy; denied the authority of its agent 
to make any representations with respect to liability under the policy which would 
be binding upon the defendant; denied all allegations of fraud and misrepresenta- 
tions, and specifically pleaded that the policy by its terms provided that payment 
was to be made upon due proof of death made to the defendant at its home office; 
further pleaded that form for making proof of death was delivered to the plain- 
tiff and held by her for approximately 60 days before she completed the same and 
sent it in to the home office of the defendant; and that immediately upon receipt 
of such proof of death submitted by the plaintiff, the defendant had paid to her 
the face amount of said policy and that plaintiff had accepted the same and had 
receipted the defendant in full therefor and surrendered the policy and released 
the defendant from all further claims thereunder. Defendant further pleaded that 
the plaintiff had acted in said negotiations with full knowledge of her rights and 
the facts surrounding the transaction and was barred both by laches and the 
statutes of limitations from maintaining the action. 

The material facts as shown by the record may be briefly summarized as fol- 
lows: One Oliver Ray, the former husband of the plaintiff, while working for the 
Gypsy Oil Company December 13, 1927, sustained an accidental injury which 
necessitated the amputation of his thumb. He was under the care of the Gypsy Oil 
Company physician until the latter part of January, 1928, when he returned to work 
for a couple of days and again became ill and returned to the care of the physician 
of the Gypsy Oil Company. He was sent to a hospital at Tulsa, where his trouble 
was diagnosed as streptococcic sore throat which in turn was followed by menin- 
gitis. The insured was violently ill and departed this life on February 5, 1928. 
Shortly after the death of the insured, a Mr. Shideler, who had sold the policy to 
the insured, called to see the plaintiff for the purpose of having her make proof 
of death of the insured so that the loss under the policy might be paid. Plaintiff 
inquired of him with respect to her right to claim payment under the double 
indemnity provision of the policy and according to her testimony she was advised 
that the payment would be governed by the cause of death, which would depend in 
turn upon the certificate of death made by the physician who attended the insured 
during his last illness; that plaintiff thereupon declined to execute the proof of 
death and apparently retained the form although there is some dispute in this 
regard. Dr. Washington who attended the insured in his last illness made three 
different death certificates which were filed in the office of vital statistics at Tulsa 
and Oklahoma City. The first of these certificates was dated February 5, 1928, and 
gave as the cause of death “injured thumb-streptoccoci¢ septicemia contributory 
strep meningitis.” The second of said death certificates was dated February 7, 
1928, and gave as the cause of death “injured thumb contributory septicemia.” 
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The third was dated February JS, 1928, and gave as the cause of death “strepto- 
coccic throat contributory meningitis and strep septicemia.” None of these cer- 
tificates nor copies thereof appear to have been furnished to the defendant directly. 


In the proof of death which was furnished to the defendant at its home office, 


the plaintiff in response to the query regarding cause and circumstances of death 
stated: “Injured thumb December 13, 1927, took severe chill and head ache Jan. 23, 
sore throat developed septicemia.” And in response to the query concerning the 
precise duration of last illness of deceased stated: “December 13, 1927, died Feb- 


ruary 5, 1928.” And the statement of attending physician which was attached to 
said proof gave “streptococcic septicemia due to septic throat” as the cause of 


death and attributed it to infection from some other person. The evidence as to 
whether the injury to the thumb had healed prior to his last illness was in 
dispute, as was likewise the evidence as to whether the death of the insured was 
brought about by infection induced by the injury or from an independent cause. 
Dr. Washington, who had attended the insured during his last illness, had departed 


this life prior to the trial and his testimony was not available. The testimony 
of other doctors who attended the insured was to the effect that his death was 


due to causes other than the injury, although they admitted that there was a 
possibility of infection coming from the injured thumb. A_ physician testifying 
for the plaintiff in response to a hypothetical question gave it as his opinion 
that death was due to the injury. As grounds for reversal the defendant assigns 
eight specifications of error and presents them under seven propositions which 


may be summarized briefly as follows: First, that there was no competent evi- 
dence to sustain a recovery under the double indemnity provision of the policy; 
second, that the pleadings and proof of fraud in connection with the settlement 
and release were insufficient to justify its rescission and cancellation; third, that 
the plea of laches and limitations should have been sustained; fourth, that the 
defendant was prejudiced by the admission of incompetent evidence; fifth and 
sixth, error in giving instructions numbered 3, 4, and 8; and, seventh, that rescis- 
sion could not be granted in the absence of a restoration of the benefits received. 

As we view this record, the decisive question is whether the proof of the 
plaintiff was sufficient to justify a rescission and cancellation of the release and 
settlement executed by the plaintiff to the defendant in April, 1928. While it is 
the policy of the law to encourage settlements and compromises, yet the courts 
will not hesitate to set aside a release when it has been procured by fraud. 
St. Louis & S. F. R. Co. v. Bruner, 52 Okl, 349, 152 P. 1103. If the defendant 
either independently or through its agent was guilty of overreaching, unfair 
practice, or of using its superior knowledge to take advantage of the ignorance, 
inexperience, or credulity of the plaintiff and thus obtain for itself an unfair 
advantage, it should not be permitted to retain the same. As said in the case of 
Provident Life & Accident Ins. Co. v. Clark, 175 Okl. 282, 52 P.(2d) 763, 764: 

_ “It is the general rule that a misrepresentation or concealment as to a matter 
of law is not sufficient basis upon which to predicate fraud, for the reason that 
everyone is presumed to know the law; but there are well-known exceptions to 
this rule. Epp v. Hinton, 91 Kan. 513, 138 P. 576, L.R.A.1915A, 675; 12 C.J. 353. 

“Where one places reliance upon the superior knowledge of another who is 
presumed to know, the courts will not permit him to be deceived by the other 
making misrepresentations as to the matters of law on a material question for 
the purpose of inducing him to act to his prejudice. If an insurance company 
authorizes an agent to negotiate a compromise and settlement, there is weighty 
presumption that such agent has knowledge superior to that of the policyholder 
as to the rights of the policyholder under the provisions of the policy. 

“If, in the case at bar, misrepresentations were made as an inducement to 
deceive the plaintiff, and, if such misrepresentations, in truth and in fact, did 
induce the plaintiff to sign the release in question to his prejudice, then there 
existed the gist of remedial fraud. The modern tendency appears to restrict 
rather than extend the immunity of one who gains an advantage over another 
for the express purpose of misleading him on some material question. Cramer 
v. Kansas City Rys. Co., 112 Kan. 298, 211 P. 118; 26 C.J. 1207, 1208, 1209; White 
v. Harrigan, 77 Okl. 123, 186 P. 224, 9 A.L.R. 1041.” 


[1, 2] When the insured died the plaintiff’s cause of action arose under the 


contract of insurance. If the death of the insured was due to accidental means, 
the recovery of the plaintiff was double the amount of the face of the policy. 
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Ii death was due to other cause, then her recovery was limited to the face 
amount of the policy. This constituted a question of fact to be determined 
from the medical evidence. It appears that the plaintiff had information at the 
time that more than one death certificate had been executed by the physician 
who had attended her husband during his last illness; that she declined to 
execute the proof of death when it was first presented to her, retained it in her 
possession some 60 days; that a kinsman of hers accompanied the insurance 
agent to Tulsa to obtain information relative to the cause of death, and that 
the attending physician filled out the medical proof which was attached to the 
proof of death and therein named as cause of death a disease rather than an 
injury; that this was the proof that was submitted to the defendant and on 
which it settled with the plaintiff. When the plaintiff brought this action some 
four years later, a different situation was presented. She was first under the 
necessity of maintaining an action to rescind and cancel her previous settlement 
and release and then to maintain her action for the balance alleged to be due 
under the contract of insurance. While the necessity of prosecuting a separate 
equitable action for rescission prior to maintenance of an action at law does not 
exist in this state by reason of the provisions of the Code, sections 4, 164, 196, 
197, and 198, O.S.1931 (12 Okl.St.Ann. §§ 10, 151, 262-264), see, also, Owens v. 
Purdy, 90 Okl. 256, 217 P. 425, and Kennedy vy. Raby, 174 Okl. 332, 50 P.(2d) 716, 
nevertheless, it.is essential that the right to the equitable remedy be clearly 
established before the action at law may properly proceed. Plaintiff’s action was 
not one for damage resulting from actionable fraud but was a combination of 
equitable action for rescission and cancellation and a legal action for money 
judgment on contract. Some confusion has arisen in the reported cases by rea- 
son of failure to take into consideration the distinction between the two types 
of actions. In the recent case of Beatrice Creamery Co. v. Goldman, 175 Okl. 
300, 52 P.(2d) 1033, 1034, it was said: 

“Where a release for personal injuries has been executed and the party 
executing the release seeks to set aside the same because of fraudulent repre- 
sentations, it must be shown that such representations were (1) material, (2) 
false, (3) known by the party making them to be false or that such party’ made 
them recklessly, without any knowledge of their truth, and as a positive asser- 
tion, (4) that they were made with the intention that they should be acted 
upon by the party to whom they were made, (5) that such party acted in reliance 
upon them, and (6) that he thereby suffered injury. 

“A person who executes a release for a claim for damages for personal 
injuries received, and who acted deliberately and intelligently, cannot rescind 
it for fraudulent representations upon discovering that the injuries did not heal 
as rapidly as he supposed at the time of signing the release, even though the 
attending surgeon told him he would be all right in a short time, where no 
fraud, deceit, or imposition was practiced upon him, and the opinion of the sur- 
geon was given in good faith.” 

[3] So in the case now under consideration assuming that plaintiff's state- 
ment of the transaction which took place between her and the agent of the 
defendant was correct in every detail, such evidence was insufficient to entitle 
her to a rescission and cancellation of the settlement and release which she had 
executed in April, 1928. According to her testimony she was aware of the fact 
at the time she was talking with the agent that the amount of her recovery 
under the policy would be determined by what the proof of death would dis- 
close, and the fact that the agent may have told her that. payment would be 
made on such basis was nothing new, since she had this information, and such 
a statement on his part could not have influenced her‘ action. She also appears 
to have not been governed thereby, since she retained the form for making 
proof of death for some little time before executing the same. The mere fact 
that the physician who had attended the insured during his last illness had 
made out three apparently contradictory death certificates could not affect the 
true situation and the defendant, in the absence of proof showing that it was 
in some manner responsible for such certificates, could not be held liable to the 
plaintiff therefor particularly since from the record it appears that the defend- 
ant had no knowledge thereof except knowledge as its agent may have obtained 
and which from the evidence appears to have been purely hearsay and gained 
from the plaintiff or her uncle. Neither of the death certificates so executed 
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were transmitted to the defendant. On the other hand, the physician who 
attended the insured during his last illness executed an independent statement 
which was attached to and accompanied the proof of death which was addressed 
to the defendant at its home office and wherein said physician gave a disease 
as the cause of death and on which the defendant made settlement with the 
plaintiff. There was no proof of any bad faith accompanying the transaction, 
and the proof on the part of the plaintiff is wholly insufficient to establish any 
overreaching, unfairness, or advantage taken by the defendant by reason of its 
superior knowledge and her ignorance. In our opinion the evidence is not 
sufficient to establish a mutual mistake even had such been plead. Under these 
circumstances the cause should not have been submitted to the jury, and the 
action of the trial court in overruling the defendant’s motion for directed ver- 
dict constituted error, In view of the conclusion thus reached, we deem it 
unnecessary to discuss the other questions raised and presented by the defend- 
ant. 

The judyment of the trial court is reversed and remanded, with directions 
to enter judgment for the defendant. 

Bayless, V. C. J., and Welch, Phelps, Corn, and Gibson, JJ., concur. 


NATIONAL AID LIFE ASS’N v. COOPER. No. 27240. 
Supreme Court of Oklahoma. June 8, 1937. 
69 Pacific Reporter (2d) 58. 
1. NOTICE. 

Where mutual benefit life association’s by-laws provide that entry of assessment 
on assessment ledger is to be prima facie evidence of mailing of notice, and such 
proof is made, presumption of fact arises that notice was received by addressee, 
but presumption is rebuttable, and on showing that addressee did not receive letter, 
presumption of fact arises that letter was not mailed and issue whether letter was 
mailed becomes issue for jury. 


(For other cases, see Insurance, Dec. Dig. §§ 646[4], 668[8].) 
2. NOTICE OF ASSESSMENT. 

In action on mutual benefit life policy wherein insurer defended on ground that 
policy lapsed for nonpayment of assessment, whether letter containing notice of 
assessment had been mailed to insured so as to put insured in default was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Syllabus by the Court. 

1. When the by-laws of a mutual benefit life association provide that the entry 
of an assessment upon the assessment ledger is to be prima facie evidence of the 
mailing of notice and such proof is made, a presumption of fact arises that such 
notice was received by the addressee; this is a rebuttable presumption, and upon 
a showing that the addressee did not receive the letter, a presumption of fact 
arises that the letter was not mailed, and the issue whether such letter was mailed 
becomes an issue for the jury. 

2. Where there is competent testimony as to the fact that such a letter was not 
received, such testimony tending to rebut the presumption in favor of the receipt of 
same, the matter then becomes one for the determination of the jury, and its verdict 
will not be disturbed by this court. 

Appeal from Court of Common Pleas, Oklahoma County; Charles W. Conner, 
Judge. 

Action by Mary E. Cooper against the National Aid Life Association. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Snyder, Owen & Lybrand, of Oklahoma City, for plaintiff in error. 

Smith & Buckles, of Oklahoma City, for defendant in error. 

Corn, Justice. 

This is an action brought against the National Aid Life Association by Mary 
E. Cooper, as beneficiary under a policy of insurance issued to her husband, Oscar 
H. Cooper. In her petition she alleged his death at Dallas, Tex., on November 
23, 1934; that said policy and membership in the defendant company was in good 
standing at the time of death; and that proof of death was made, but that the 
defendant refused to pay. By its amended answer the defendant admitted its 
corporate existence, the execution and delivery of the policy, but stated that the 
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deceased allowed the policy to lapse, under conditions provided in the by-laws 
of the association, and for this reason denies liability thereon. 

The cause was tried in the common pleas court of Oklahoma county on October 
3, 1935, and the plaintiff obtained judgment for $1,000, the face of the policy, plus 
interest, from which judgment the defendant appeals. The parties will be desig- 
nated herein as they appeared in the trial court. 

The defendant alleges numerous errors in the proceedings at the trial, but in 
the appeal brief directs all its arguments toward one point, namely, whether the 
association did mail notice of the monthly call to the deceased. 

The parties stipulated that the by-laws were a part of the insurance contract; 
that there was a registration call for the assessment; and that this registration, 
under the provisions of the by-laws, was prima facie evidence of mailing the 
notice of the call. By its answer the defendant admitted issuance and delivery of 
the policy and assumed the burden of proof, setting up that it gave notice of the 
call, but that the deceased did not pay said amount specified therein and thereby 
allowed the policy to lapse: 

It was brought out by the testimony at the trial that when the deceased, who 
for twelve years had kept his policy in good standing by prompt payment of the 
calls, received the lapse notice, he immediately sent the amount of the call. The 
company held this amount and notified him that he would have to apply for rein- 
statement. However, there was no reinstatement for the reason that the insured 
died before this could be done. 

Before attempting any discussion of the issues involved, it may be well to 
show just how the business in question was conducted. The association is of the 
ordinary mutual benefit type, conducting a mutual benefit life, accident, and old age 
insurance business. The members were placed in different groups and were 
issued group plan benefit certificates. As provided in said policy, they were liable 
for assessments at the rate of $1 per thousand of death benefits stipulated in 
the policy, plus 10 cents service charge. The assessments, or “calls,” were made 
by the executive board; an entry was then made on the assessment ledger for a 
particular group, and presumably notices were mailed to the members of a group, 
notifying them of the assessment. The by-laws provide that when this assessment 
ledger shows the entry of an assessment against a particular group that “same 
shall be taken as prima facie evidence that said assessment has been levied or 
the call made as of the date it bears, including the mailing of proper notices to 
all members of said group on or prior to said date.” 

One issue is controlling in the instant case, hence discussion will be necessary 
only as to this point. This question is: Did the plaintiff produce any evidence at 
the trial sufficient to raise an issue of fact for the jury as to whether notice of the 
assessment or call was mailed? (The plaintiff’s position being that since no 
notice of the call was received, that it was not mailed, and the policy could not 
lapse for nonpayment of the assessment.) 

|1] In numerous decisions by this court it has been held that when it is shown 
that a letter was prepared for mailing, stamped and placed in the mail, this will 
raise the presumption that the party to whom it was directed received it. Reeves 
& Co. v. Martin, 20 Okl. 558, 94 P. 1058; U. S. Fire Ins. Co. v. L. G. Adam Mer- 
cantile Co., 117 Okl. 73, 245 P. 885. This presumption is indulged in because of 
the known dependability of the mails. But, this presumption is rebuttable. The 
defendant used its employees as witnesses, and they testified that by the usual 
procedure and custom the letter was prepared for mailing, and the mailing clerk 
testified as to the notice being mailed, basing his knowledge upon the customary 
routine and procedure of the office. However, he admitted that he had no personal 
recollection of the mailing of the particular letter in question. 

From a review of the record, it is evident, although the testimony did not 
cover this as completely as possible, that during November, due to the deceased’s 
condition, had any notice of the assessment been mailed to him, Mrs. Cooper would 
have received it in the course of her daily affairs. The record reflects that during 
the month of November the deceased was in such condition that he was unable 
to do anything about the house, and that the plaintiff took care of all the affairs 
of the household. 

The court has recently had occasion to pass upon this same question in Keeling 
v. Travelers Ins. Co. of Hartford, Conn. (Okl.Sup.) 67 P.(2d) 944, 945. In that 
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case the question arose over the mailing of a notice of cancellation of an insurance 
policy, the plaintiff testifying that no such notice of cancellation was ever received. 
There the court said: 

“Since the presumption above discussed arises because of our confidence in 
the mails, we must likewise apply it conversely, and when a person swears he did 
not receive a letter, a presumption arises that it was not mailed. It at least raises 
a doubt on that point. 

“We do not hold that actual receipt of the letter was essential to notice of 
cancellation; but, we do hold that when plaintiff testified he did not receive the 
letter, he thereby raised a question of fact for the jury as to whether it was mailed.” 

In Wilson v. Frankfort Marine, etc., Ins. Co., 77 N.H. 344, 91 A. 913, that 
court, in passing upon this same question, said that the presumption arising from 
the known dependability of the United States mails is as available for the 
addressee of a letter as for the sender, and that proof no letter was received 
warrants a finding that it was never mailed ; that if the jury believes the testimony 
denying the receipt of the letter, then it would be warranted in going further and 
finding that the letter was not posted. 

[2] Apparently, in the instant case, the jury heard the testimony of both the 
plaintiff and the defendant in this regard, and from deliberation as to the facts and 
circumstances, determined that the notice in question was not mailed, and that for 
this reason the deceased was not in default by reason of the lapsation of his benefit 
certificate. 

There being no error in the proceedings in the court below, the judgment of 
the trial court is affirmed. 

Osborn, C. J., and Welch, Phelps, and Hurst, JJ., concur. 


STUART v. OCCIDENTAL LIFE INS. co. 
Supreme Court of Oregon. June 2, 1937. 
, 68 Pacific Reporter (2d) 1037. 
3 BURDEN OF PROOF. 

Under double indemnity clause of life policy, beneficiary had burden to 
establish that accidental injury was of kind covered by policy, and such fact 
could be established by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 646/8].) 

6. ACCIDENTAL MEANS 

Whether death of insured who, while engaged as fireman, was caught by 
falling ceiling, was enveloped in smoke, soot, and burning débris, was internally 
and externally injured, and in a few days contracted pneumonia from which he 
died. resulted from injury effected solely through “accidental means” within 
double indemnity contract of life policy, was for jury. 

“Accidental” is defined as happening by chance, or unexpectedly, or 

not according to the usual course of things; casual; fortuitous; as an 

accidental visit. Where the effect is not the natural and probable con- 

sequence of the means which produce it—an effect which does not ordi- 
narily follow and cannot be reasonably anticipated from the use of the 
means, or an effect which the actor did not intend to produce and which 

he cannot be charged with a design of producing—it is produced by 

“accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. CONSTRUCTION. 

A life policy providing for accident indemnity for death resulting dire¢tly 
from injury effected solely through accidental means should be interpreted 
from usage of average man. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

&. GAS. 

Where insured while engaged in duties as fireman was caught by falling 
ceiling, was enveloped in smoke, soot, and burning débris, was internally and 
externally injured, and subsequently contracted pneumonia from which he died. 
injuries were not due to “gas” or “vapor” within provision of policy exempting 
insurer from double indemnity if death resulted from inhalation of anv kind 
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of gas or vapor, since smoke, soot, and embers could not be classed as “gas” or 
“vapor.” 

The terms “gas” and “smoke” have different meanings. “Gas” has 
been defined as an aeriform liquid having noxious or poisonous qual- 
ities while “smoke” is defined as fine particles of solid matter finely dif- 
fused through the air. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

14. VOLUNTARY ACT. 

In action for double indemnity under life policy for insured’s death resulting 
from injury effected through accidental means, instruction that an effect which 
is natural and probable consequence of act is not produced by accidental means, 
and if jury found that injury was natural result of voluntary act of insured in 
engaging in fighting fire, unaccompanied by anything unforeseen except death 
or injury, then insurer was not liable was properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Department 1. 

Appeal from Circuit Court, Wallowa County; J. W. Knowles, Judge. 

Action by Rhelda Mildred Stuart against the Occidental Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Geo. E. Richards, of Enterprise, for appellant. 

S. H. Burleigh, of La Grande (Burleigh & Burleigh, of La Grande, on the 
brief), for respondent. 

Bean, Chief Justice. 

This is an action by Rhelda Mildred Stuart to recover upon an insurance 
policy issued by the Occidental Life Insurance Company upon the life of her 
deceased husband, Kenneth Gould Stuart, which policy named her as beneficiary 
and insured Kenneth Gould Stuart against death in the amount of $1,000, and, 
as a part of said policy and as a supplemental agreement thereto, the company 
issued to said Kenneth Gould Stuart its additional accident indemnity contract, 
providing for the payment of the sum of $1,000 in the event of the death of 
said Kenneth Gould Stuart, resulting directly, independently, and exclusively 
of all other causes from bodily injury effected solely through external, violent, 
and accidental means, and only if such death resulted within ninety days imme- 
diately succeeding the occurrence of such means, and only if such indemnity 
is not excluded by the provisions of said contract. It specifically provides that 
the indemnity therein provided shall not be payable if the death of the insured 
resulted directly or indirectly, wholly or partly, from disease or from bodily or 
mental infirmity or from self-destruction, whether sane or insane, or from the 
voluntary or involuntary inhalation of carbon monoxide or any kind of gas or 
vapor, or from gunshot wound or wounds unless inflicted through accidental 
means in the presence of a known witness, or from food poisoning or from 
bacterial infections (other than infection occurring simultaneously with and in 
consequence of an accidental cut or wound), or from childbirth, 

The cause was tried to the court and jury and a verdict returned in favor 
of plaintiff for the sum of $2,000. Defendant appealed. 

The testimony tended to show that Kenneth Gould Stuart was a man 
twenty-six years of age who had always been strong and able-bodied and never 
had any illness other than ordinary head colds, and who was in good health and 
going about his usual duties just prior to the 27th day of May, 1936, the date 
on which he was engaged in fighting a fire, when he suffered accidental injuries 
which later resulted in his death. The insured was a member of the Volunteer 
Fire Department of the City of Enterprise, Or. Twice during the time he was 
engaged in fire fighting he was accidentally enveloped in smoke, soot, and 
flames, in such a manner that he was unable to get away without suffering 
injury. The first time was while fighting fire from a ladder, when smoke and 
flames burst unexpectedly and without warning from a window, so that he was 
enveloped in smoke and flames, until the hose could be changed to drive the 
smoke back. The second time, which was the more serious accident, was while 
he was engaged in fighting fire inside the building and a section of the ceiling 
collapsed and fell upon the insured, enveloping him in smoke, soot, and fiery 
debris. Immediately after the fire the insured complained of a pain in his lungs, 
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which continued for a period of about ten days and resulted in pneumonia, from 
which he died. The insurance company tendered $1,000 for the insurance 
against death and denied liability as to the accident indemnity contract. 

{1] Defendant assigns error in permitting the witnesses to relate declar- 
ations made by the insured in regard to pain in his lungs after the alleged acci- 
dent, claiming their testimony was hearsay and incompetent. It has been 
declared the law in this state that whenever it becomes material to show a per- 
son’s condition of health, a declaration of the person as to present pain or 
suffering is admissible as evidence. Thomas v. Herrall & Zimmerman, 18 Or. 
546, 548, 23 P. 497, 498; Weygandt v. Bartle, 88 Or. 310, 3T9, 171 P. 587; Derrick 
y. Portland Eve, etc., Hospital, 105 Or. 90, 99, 209 P. 344. In Thomas v. Herrall 
& Zimmerman, supra, an action for damages, the plaintiff’s witness was per- 
mitted to testify, in regard to plaintiff, that “she said it hurt her there, under 
the right arm.” It _— . that the evidence was within the principle laid 
down in 1 Greenleaf’s (16th Ed.) 254, § 162b, where it is said: “The rep- 
resentation by a sick ae of the nature, symptoms, and effects of the malady 
under which he is laboring at the time, are received as original evidence; if 
made to a medical attendant, they are of greater weight as evidence; but, if 
made to any other person, they are not on that account rejected.” Citing 
authorities. 

In Weygandt v. Bartle, supra, a damage action, plaintiff's witness was per- 
mitted to testify that on the day after the injury plaintiff complained of pain 
in his side. It was held that the statements of declarations of plaintiff were 
properly admitted in evidence for the purpose of showing the condition of his 
health, which was in issue 

[2] The statements of the deceased, although not a part of the res geste, 
appeared to have been the natural and spontaneous utterances of the deceased 
in regard to the pain which he felt. The testimony was admissible and there 
was no error in the ruling of the court in respect thereto. 


The authorities cited by defendant do not support its contention in this 
respect. In such cases as Zion’s Co-operative Mercantile Institute v. Industrial 
Comm. of Utah, 70 Utah, 549, 262 P. 99, the inhibition is in regard to evidence 
of how and when the accident in question occurred, and not as to an expression 
ot pain, as in the present case, where there was no narration of the circum- 
stances of how the accident happened contained, in the statement of the 
deceased, as testified to by the witnesses. 


[3] The second error is predicated on the court’s denying defendant’s motion 
for a nonsuit as to the defendant’s liability under the additional accident indem- 
nity contract. The defendant submits that the company may, in its policy, 
make special exceptions as to causes of injuries, citing Hawkeye Commercial 
Men’s Ass’n v. Christy (C.C.A.) 294 F. 208, 211, 40 A.L.R. 46. We do not ques- 
tion the right of the parties to make the contract contained in the policy of 
insurance, and plaintiff has the burden of establishing, as a part of her case, 
the death of her husband resulting from an accidental injury of the kind covered 
by the contract. This may be established by circumstantial evidence. Mutual 
Ben. Health & Accident Ass’n v. Basham, 191 Ark. 679, 87 S.W.(2d) 583. 


It is contended by defendant that the cause of Stuart’s death was pneu- 
monia. The testimony, especially of the physicians, tended to show that the 
pneumonia was caused by an accidental injury, inhaling smoke, soot, and fire, 
received at the time the ceiling fell upon the deceased. In 1 C.J. 430, § 75, we 
read: “A disease contracted as the result of an injury such as is contemplated 
by a policy of accident insurance may be within the protection of the policy; 
and this rule has been applied to permit a recovery where the insured con- 
tracted Bright’s disease, fever, kidney disease, peritonitis, pneumonia, rheu- 
matism, or tetanus, or where a complication of diseases has resulted. But 
where nothing of an accidental nature has contributed to bringing on the dis- 


ease it is of course not within the protection of an accident policy.” See, also, 
Preferred Acc. Ins. Co. v. Patterson (C.C.A.) 213 F. 595. 


There were four physicians who testified as experts in regard to the cause 
o: the death of Kenneth Gould Stuart. Their testimony was practically to the 
same effect. Dr. A. F. Martin testified that a traumatic condition or traumatic 
pneumonia is one caused by an injury of some sort; that he attended Kenneth 
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G. Stuart during his last sickness, approximately five days; and that he died of 
pnewmonia which he classified as traumatic pneumonia. He further testified: 

“Q. And from the information you gathered from your treatment of this 
patient, and the history of the case, as it naturally came to you as a physician, 
what would you say was the cause of the trauma or injury to the lungs?—of 
Mr. Stuart? A. Inhalation of smoke while fighting fire, I guess, was the cause. 

“Q. Would the inhalation of that smoke and soot into his lungs there create 
a trauma or injury of the tissues of the lungs that would develop into pneu- 
monia? A. It would create an injury there which would (give) the pneumonia 
a chance to develop. 

“Q. And from your knowledge of the case and the history of the case, it 
is your opinion that that is what occurred, is it? A. That is my opinion, yes.” 

The testimony tended to show, and the jury was warranted in finding, that 
the death of Kenneth G. Stuart resulted directly, independently, and exclusivey 
of all other causes from bodily injury effected solely through external, violent, 
and accidental means, namely, the accident of the falling ceiling upon Stuart, 
with smoke, soot, and cinders which he inhaled, and that such accident was not 
excluded by the provisions of the policy. 

Dr. E. L. Landers, who was in consultation with Dr. Martin, testified in 
answer to an interrogatory, as follows: “A. In view of the circumstances that 
occurred before he contracted pneumonia, and the thing that I looked to most 
as a causative factor, and that lowered his resistance, was being at this fire and 
inhaling smoke from it; that seemed to be the outstanding and primary cause 
that started this thing off.” 

Based upon the statement of the case, the doctor was asked: “What is 
your present opinion as to the cause of the pneumonia from which he died?” 
He answered: “My present opinion in all probability the inhalation of smoke 
caused the pneumonia.” 

Dr. C. T. Hockett testified in regard to the matter: “Well, I would think 
it was quite probable that the pneumonia was the result of the trauma or 
injury to the lungs caused by the inhalation of the smoke and dust.” 

Dr. C. A. Ault, as witness for the defendant, on being asked the following 
hypothetical question: “Now Doctor, assuming that the evidence shows, that a 
young man twenty-six years of age, who has always been strong and able- 
bodied and never had any illness other than ordinary head colds, and who was 
in good health and going about his usual duties just prior to the 27th day of 
May, and on the night of the 27th day of May while engaged in fighting fire, 
he was caught in a hallway in a building where the fire was burning, and the 
ceifing caved in which enveloped him in smoke and soot, and with such a result 
that he choked and was forced to get out of that place,—unable to breathe in 
there, and the next morning he complained of his lungs hurting him and of 
tasting smoke, and he continued to complain of his lungs hurting and bothering 
him and difficulty with his breath for the next week or ten days, and that he 
on the 9th of June following took sick, and was forced to take to his bed and 
call a doctor, and his ailment was diagnosed as pneumonia, from which he died 
died within just a few days, what in your opinion in all probability would you 
say was the primary cause of the development of the pneumonia?” Answered: 
“The lowered resistance of the individual, plus the irritation produced by the 
inhalation of the smoke, which prepared the soil pretty well in that particular 
individual for the development of pneumonia of a fatal type which showed 
itself later on.” 

[4] Where there is substantial evidence to support the allegations of plaintiff's 
complaint, the case should be submitted to the jury and a nonsuit should not be 
allowed. Maneff v. Lamer, 152 Or. 619, 54 P.(2d) 287: Thiemes v. Francis, 69 
Or. 165, 138 P. 490; Myrtle Point Transportation Co. v. Port of Coquille River, 
86 Or. 311, 315, 168 P. 625; Siskel v. Calhoun, 147 Or. 606, 607, 34 P.(2d) 659; 
Jensen v. Commercial Travelers Mut. Acc. Ass’n of America, 247 App.Div. 835, 286 
N.Y.S. 306. 

In Kramer v. New York Life Ins. Co. (Mass.) 200 N.E. 390, an action for 
“double the face of this policy upon receipt of due proof of the death of the 
Insured resulting directly and independently of all other causes from bodily injury 
effected solely through external, violent and accidental cause, and that such death 
occurred within sixty (60) days after sustaining such injury,” we read, at page 391: 





Life 


“Twi 
plain 
abov: 
he w 
of tl 
objec 
resis 
of tl 
and 
spree 
that 

] 


W. (2 
ment 
there 
claus 
was | 
‘then 
is ne 
was 

case, 
‘infec 
by th 
does 
prese 
of ar 
cause 
or di 
may 

is usi 


it is 
insur: 
inter] 
and | 
ambit 
‘ 


by in 
with 
from 
policy 
I 


trend 
Asso 
such 

unex] 
if, it 
unust 
accid 


I 
injur 
injur 
as fo 
cours 
I 
conse 
folloy 
effect 
with 

effect 
I 


Life] Stuart v. Occidental Life Ins. Co. 1087 


“Two doctors, who had not examined the insured in his lifetime, were called by the 
plaintiff and asked hypothetical questions based on the history of events as given 
above. Each was asked whether, assuming the facts to be as hypothetically stated, 
he was ‘able to form an opinion as to what this man (the insured) died of’ and, 
of the defendant’s objection and exception, answered subject to the defendant's 
objection and exception, ‘Yes.’ They then testified that the fall caused lowered 
resistance of tissues in the region of the left buttock, and the harmless organisms 
of the streptococcus class, which in a harmless form are present in everyone, 
and which were in the insured’s blood stream, became active, and the infection 
spread through the blood stream to his knees, developing into septic arthritis.” In 
that case the judgment was sustained. 

In Order of Railway Conductors of America v. Gregory (Tex.Civ.App.) 91 S. 
W.(2d) 1139, 1141, we read: “The policy in the instant case provides: ‘This depart- 
ment shall not be liable in case of injuries, fatal or otherwise * * * of which 
there are no visible marks upon the body.’ Appellee contends that the ‘infection’ 
clause covers only external, as distinguished from internal, infection, and that it 
was so intended by appellant. Appellee says that, if this contention is not correct, 
‘then any injury which in turn produces internal infection of some character 
is not a compensable accident because there is no showing that the infection 
was introduced into or by and through an open wound.’ Under the facts of this 
case, and considering all applicable provisions, we are of the opinion the so-called 
‘infection’ clause was not intended to operate or apply to the present facts as found 
by the jury. On the contrary, we think the ‘infection’ clause was intended to and 
does apply to bacteria entering the surface of the body, and not to cases like the 
present one, where infection or disease is caused to operate internally as a result 
of an external injury. Under the facts as found by the jury, Gregory’s death was 
caused by his accidental fall upon the railway ties, and was not caused by infection 
or disease. It may be conceded that peritonitis in its technical or medical sense 
may be an infection, but, as heretofore stated, we are to consider the word as it 
is used and understood by a layman.” 

In Donohue v. Washington Nat. Ins. Co., 259 Ky. 611, 82 S.W.(2d) 780, 784, 
it is said: “The words, ‘accident,’ ‘accidental,’ and ‘accidental means,’ as used in 
insurance policies, have never acquired a technical meaning in law, and must be 
interpreted according to the usage of the average man and as they would be read 
and understood by him in the light of the prevailing rule that uncertainties and 
ambiguities must be resolved in favor of the Insured.” 

The syllabus reads: “Whether injury to hip and subsequent disability sustained 
by insured when, while lifting 40-pound can of oil on to truck, he was stricken 
with severe pain in hip, causing him to fall to ground, striking on hip, resulted 
from accident sustained through ‘accidental means’ within meaning of accident 
policy, held for jury.” 

Further, in the Donohue Case, we find the court said: “We find the general 
trend of authority to be as stated in the case of United States Mutual Accident 
Association v. Barry, 131 U.S. 100, 9 S.Ct. 755, 762, 33 L.Ed. 60, ‘that if a result is 
such as follows from ordinary means, voluntarily employed, in a not unusual or 
unexpected way, it cannot be called a result effected by accidental means; but that 
if, in the act which precedes the injury, something unforeseen, unexpected, 
unusual occurs, which produces the injury, then the injury has resulted through 
accidental means.’ ” 


_, In the present case there can be no question that the act which preceded the 
injury was something unforeseen, unexpected, and unusual, which produced the 
injury and the injury resulted through accidental means. 

“Accidental” is defined in Webster’s New International Dictionary (2d Ed.) 
as follows: “Happening by chance, or unexpectedly or not according to the usual 
course of things; casual; fortuitous; as an accidental visit.” 


In 1 C.J. 427, § 73, we read: “Where the effect is not the natural and probable 
consequence of the means which produce it—an effect which does not ordinarily 
follow and cannot be reasonably anticipated from the use of the means, or an 
effect which the actor did not intend to produce, and which he cannot be charged 
with a design of producing—it is produced by accidental means.” To the same 
effect, see Cooley’s Briefs on Insurance, 3156. 

In St. Clair v. Washington Fidelity Nat. Ins. Co. (Mo.App.) 89 S.W.(2d) 85, 
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the evidence showed that the collision between insured’s automobile and a street 
car, resulting in insured’s death, was “accidental,” and whether the provision 
exempting the company from liability for injuries sustained in violation of law 
was applicable, because of some evidence of violation of the traffic law, was a 
question for the jury. See Reed v. Massachusetts Bonding & Ins. Co., 98 Colo. 
257, 57 P.(2d) 697; Rowden v. Travelers Protective Ass’n, 201 Ill.App. 295; 
Rowe v. United Commercial Travelers’ Ass’n, 186 Iowa 454, 172 N.W. 454, 4 
A.L.R. 1235. 


Under the law, the terms “gas” and “smoke” have different meanings. “Gas” 
has been defined by the court as an aeriform liquid having noxious or poisonous 


qualities, while “smoke” is defined as fine particles of solid matter finely diffused 
through the air. Birss v. Order of United Commercial Travelers, 109 Neb. 226, 190 
.W. 486. 


[5] Upon motion for nonsuit every intendment and every reasonable inference 
should be made in favor of plaintiff and the court must assume those facts as true 


which the jury can fairly find from the evidence. Thienes v. Francis, supra. 


[6] In the instant case the evidence showed the insured, while engaged in his 
duties as a fireman fighting fire, was caught by a falling ceiling so that he was 
enveloped in smoke, soot, and burning materials, and he was forced to inhale the 
smoke, soot, and flames to such an extent and in such a manner that he was inter- 
nally and externally injured, and that his death was the direct result of these 
injuries. The testimony as to his being caught by the falling ceiling and being 
enveloped in smoke, soot, and burning débris was direct and positive. The injuries 


are shown by the declarations of the deceased as to bodily pain after the accident 
and by the testimony of the doctors. The evidence of the doctors further shows 
that the death of deceased was a direct result of the injuries which he sustained 
at that time. 

The following quotation from Burkhard v. Travelers’ Ins. Co., 102 Pa. 262, 


267, 48 Am.Rep. 205, is found in Horton v. Travelers’ Ins. Co., 45 Cal.App. 462, 187 
P. 1070, 1074: “A great distinction exists between a voluntary act and a voluntary 


exposure to danger. Hidden danger may exist: yet the exposure thereto without 
any knowledge of the danger does not constitute a voluntary exposure to it. The 
approach to an unknown and unexpected danger does not make the act a voluntary 
exposure thereto. * * * The act may be voluntary, yet the exposure involuntary. 
The danger being unknown, the injury is accidental.” 


: We quote the language of the late Mr. Justice Burnett in the case of Kendall Vv. 
Travelers’ Protective Ass’n, 87 Or.. 179, 190, 169 P. 751, 755: “A man’s leg might 


be broken by a runaway team coming suddenly upon him from behind. He might 


reasonably expect to be confined to his bed for some weeks, and yet the cause 
of the fracture would be accidental. On the other hand, he might purposely inflict 
upon himself a slight pin scratch which would ordinarily pass unnoticed and sep- 
ticemia might ensue and unexpectedly amputation of the injured part might become 
necessary, yet the scratch would not be accidental. Jn other words, under such a 


policy as this the liability must be determined by causes rather than consequences.” 
(Italics ours.) 


We also take from a well-established canon for the construction of contracts of 
the sort under consideration, quoted from Switchmen’s Union of North America v. 
Colehouse, 227 Ill. 561, 81 N.E. 696, in Kendall v. Travelers’ Protective Ass’n, 
supra, 87 Or. 179, at page 193, 169 P. 751, 756: “The laws and rules of the appel- 
lant are to be construed liberally in favor of appellee, so as not to defeat the object 


and purpose of the insurance or indemnity, [Citing cases.] Where it is sought 
to narrow the range of liability by insurance companies or societies, equivocal 


expressions are to be interpreted most strongly against the company. * * * The 
language of the policy, particularly in determining whether the liability is limited. 
is always to be strictly construed against the insurer.” 

In Hawkeye Commercial Men’s Ass’n v. Christy, supra, we read: “ ‘That con- 
tracts of insurance, like other contracts, are to be construed according to the sense 
and meaning of the terms which the parties have used, and, if they are clear and 


unambiguous, their terms are to be taken and understood in their plain, ordinary, 
and popular sense. [Imperial Fire Ins. Co. v. Coos County) 151 U.S. [452] 463, 
14 S.Ct. 379, 381, 38 L.Ed. 231.” 


[7, 8] Defendant takes the position that the injuries received by the deceased 
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in the accident were due to gas or vapor; therefore he was excluded from the policy. 


The policy should be interpreted from the usage of the average man. We do not 
think, within the meaning of the policy, that smoke, soot, and embers would be 
classed as gas or vapor or excluded from the policy. 

[9] Defendant contends that the court erred in giving instructions numbered 3, 
5, 6, 7, and 18, and argues that instruction No. 3 is erroneous and misleading and 
does not distinguish between the terms “accident” and “accidental means.” The 
instructions of the court to the jury should be considered as a whole and the 
individual instructions must be read in connection with the remainder of the 
charge. State v. Megorden, 49 Or. 259, 269, 88 P. 306, 14 Ann.Cas. 130; Suey v. 
Benson Hotel Co., 91 Or. 395, 400, 179 P. 239, 240; State v. Walters, 105 Or. 662, 
670, 209 P. 349; Mathews v. City of La Grande, 136 Or. 426, 438, 299 P. 999. We 


have carefully read all of the instructions of the court to the jury and are firmly 
convinced that the issues presented were fairly submitted to the jury. 


{10] The criticism of defendant in regard to instruction No. 3 fades into 


insignificance when we notice instruction No, 10, where the court charged the jury 
that the burden is on the plaintiff to prove that the death of the said Kenneth G. 


Stuart resulted from “external, violent and accidental means, exclusively, either 
directly or indirectly, wholly or partially from disease.” The court further 
instructed that this may be established by either direct or circumstantial evidence. 
_ , Defendant suggests that under an insurance policy covering death from bodily 
injuries, which, independently of all other causes, are effected solely and exclu- 
sively by accidental means, if a disease plays a part in the death of the insured 
after an accident it is essential to recovery on the policy that such disease was due 
to the accident. The testimony in the case tended strongly to show that the 
pneumonia with which Stuart was afflicted was due to and caused by the accident. 


i A similar objection is made to instruction No. 5, where the court qualified his 
instruction by the use of. the following language: “And that the death of the 


said Kenneth G, Stuart was the proximate result of said accident.” We think this 


me a pertinent and proper instruction, and practically what the defendant 
claimed, 


[11] The defendant criticizes instruction No. 6 for the reason that the court, 
in referring to the disease, said if the death of the insured “resulted without any 
disease existing prior to said accident.” The court plainly defined the kind of 
disease in instruction No. 4, which is as follows: “I further instruct you, Gentlemen 
of the Jury, that a death resulting directly or indirectly, wholly or partially from 


disease, means a disease existing prior to the time of the alleged accident, or arising 


separately and independently of the accident; and that, if you find from the prepon- 
derance of the evidence in this case, that the direct cause of the death of deceased, 
was a disease arising after the accident, and as the proximate result of said acci- 
dent, that such disease does not come within the meaning of the words directly or 
indirectly, wholly or partially resulting from disease.” : 

It cannot be expected or desired that the court will repeat all former instruc- 


tions in each instruction it gives, but the instructions must be taken as a whole. 
Instruction No. 4 obviates the objection made to instruction No. 6, 


[12] Defendant criticises instruction No. 10 for the reason that it does not use 
the word “solely” but uses the word “exclusively” in the following phrase: “I 
instruct you, Gentlemen of the jury, that the burden is upon the plaintiff to prove 
that the death of the said Kenneth G. Stuart resulted from external, violent and 
accidental means, exclusively, either directly or indirectly, wholly or partially from 
disease; * * *” 


The word “exclusively” is used twice in instruction No. 10 and imports the 
same meaning as though “solely” had been used. However, in instruction No. 17, 
which we understand was requested by defendant, the word “solely” is used as 
follows: “I instruct you, Gentlemen of the jury, that, if after carefully considering 
all of the evidence in this case, there should be a doubt in your mind as to whether 
the death of Kenneth G. Stuart resulted directly, independently and exclusively of 
all other causes from bodily injury, effected solely through external, violent and acci- 


dental means, as provided under the terms of the Accident Indemnity Contract, 


then you should find for the defendant insofar as liability under the Accident 
ndemnity Contract is concerned.” (Italics ours.) ‘ 
When all of the charge to the jury is taken and considered together, the objec- 
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tions made by defendant are obviated. This instruction is more favorable to the 
defendant than it was entitled to, wherein the court referred to doubt. 

The argument of defendant, that the instructions of the court precluded the jury 
from considering whether or not the pneumonia, which developed after the accident, 
might not have been the result of the accident but might have developed from some 
other cause, is not borne out by a careful reading of the instructions. 

In Suey v. Benson Hotel Co., supra, the court said: “We do not understand 
that a trial court must incorporate all of the law relative to a given state of facts 
into one sentence or into one paragraph of his charge, but that it is sufficient if 
upon a consideration of the entire charge, he has given to the jury a clear state- 
ment of the legal principles involved, sufficient to enable them to arrive at a just 
verdict upon the facts.” 

{13, 14] Defendant contends that the court erred in failing to give defendant's 
requested instruction No. 5. It is not error for the court to refuse to give the 
requested instructions which were substantially covered by the instructions which 
were given. Hogan vy. Mason Motor Co., 133 Or. 14, 17, 288 P. 200: Mathews v. 
City of La Grande, supra. This request is as follows: “I instruct you, Gentlemen 
of the jruy, that an effect, which is the natural and probable consequence of an 
act or course of action, cannot be said to be produced by accidental means, and if 
you find from the evidence in this case that an injury was suffered by the insured, 
which was the natural result of the voluntary act of the insured in engaging in 
fighting fire, unaccompanied by anything unforeseen, or not to be expected, except 
the death or injury, then I instruct you that the death of the insured was not the 
result of accidental means within the terms of the Accident Indemnity Contract, 
and the defendant would not be liable thereunder.” 

Defendant was not entitled to this instruction. 

{15] Assignment of error No. 6 is that the court erred in refusing to give 
defendant’s requested instruction No. 10, which is as follows: “I instruct you, 
Gentlemen of the jury, that the term vapor means any diffused substance floating 
in the air, and impairing its transparency, such as fog, steam, smoke, etc.” 

We do not think that the requested instruction was in conformity to the facts 
in the case or pertinent to the issues. 

The defendant pleaded no affirmative defense and asked for no directed ver- 
dict when the testimony was all in. Testimony, after the ruling upon the motion 
for nonsuit, was introduced by defendant. The testimony of plaintiff's witnesses 
supported every allegation of plaintiff’s complaint and was sufficient to take the 
questions of fact raised to the jury. The instructions of the court thoroughly 
covered the issues made by the pleadings and proof. The requested instructions, 
refused by the court, are either fully covered by instructions given or plainly not 
with the issues and proof. 

We think the case was fairly tried. 

The judgment is affirmed. 

Bailey, Rand, and Rossman, JJ., concur. 


AKIN v. SECURITY SAVINGS & TRUST CO. et al. 


Supreme Court of Oregon. June 8, 1937. 
68 Pacific Reporter (2d) 1047. 

1. ASSIGNMENT. ; 

Insured’s delivery of note secured by assignment of life policy in satisfaction 
of tort claim for conversion of stock was valid assignment of life policy not- 
withstanding that part of premiums had been paid with misappropriated funds and 
that assignee had knowledge of insured’s misappropriation of funds and insolvency 
in absence of showing that assignee knew or had reasonable grounds for believing 
that premiums on policy had been paid with misappropriated funds. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
2. ASSIGNMENT. ‘ 

The agreement of one to whom life policy was assigned as collateral security 
to forbear suit against insured for fraud and wrongful conversion of assignees 
stock was sufficient “value” to support assignment as against equitable claim to 
proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
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3. ASSIGN MENT. 

Where life policy was assigned as collateral security for note, the repossession 
by insured of policy for special purpose of having beneficiary changed to assignee 
did not revoke or terminate assignment notwithstanding that insured violated agree- 
ment and named beneficiary other than assignee. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

7. NOTICE. : 

As respects right to proceeds, the assignee for value without notice of life 
policy on which part of premiums were paid by funds misappropriated by insured 
from creditor took policy free of equities in favor of creditor. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

8. NOTICE. ; ; ' 

An assignee for value without notice of life policy on which part of premiums 
had been paid with funds misappropriated by insured from creditor “was not 
estopped from asserting claim to proceeds of policy as against receiver of creditor 
who had obtained judgment for proportionate amount of proceeds of policy and 
trustee named as beneficiary by insured in violation of terms of assignment. 

(For other cases, see Insurance, Dec. Dig. § 592). 

In Bane. 


Appeal from Circuit Court, Multnomah County; James W. Crawford, Judge. 

Action by Dr. Mabel Akin against the Security Savings & Trust Company 
and others and Harrie A. Jansen, receiver of the Municipal Reserve & Bond 
Company. Judgment for plaintiff, and defendant Harrie A. Jansen, receiver of 
the Municipal: Reserve & Bond Company, appeals. 

Affirmed. 

Edward R. Harvey and W. C. Bristol, both of Podtland (Manning & Harvey, 
W. C. Bristol, and Robert G. Smith, all of Portland, on the brief), for appellant. 

Donald K. Grant and Robert F. Maguire, both of Portland (Maguire, Shields 
& Morrison and Donald K. Grant, all of Portland, on the brief), for respondent. 

Beut, Justice. 

This suit was commenced on December 5, 1932, to determine who had the 
superior right and equity in the proceeds of an insurance policy in the sum of 
$25,000 issued by the New England Mutual Life Insurance Company on the life 
of William A. Tyler, deceased. From a decree in favor of the plaintiff, the 
aca Jansen, as receiver for the Municipal Reserve & Bond Company, alone 
appeals, 

Plaintiff’s claim to the proceeds of the policy is based upon an alleged oral 
assignment of the policy by the insured as collateral security for the payment of 
a note. Plaintiff avers that she is a bona fide assignee for value and without 
notice of any equity of the Municipal Reserve & Bond Company in the policy. 

The appellant, in reference to the alleged assignment, contends: (1) That it 
was not made; (2) that, if made, it was without consideration and with knowledge 
of outstanding superior equities in the appellant; (3) that, if made, it was revoked 
and terminated; (4) that, if made, it was made under duress and pursuant to an 
illegal contract not to prosecute a criminal act; (5) that suit is barred by statute 
of aaeeee and (6) that suit cannot be maintained because of waiver and 
estoppel. 

Appellant claims the proceeds of the policy upon the theory that certain pre- 
miums on the policy were paid from funds Tyler wrongfully appropriated from 
the Municipal Reserve & Bond Company while acting as its president and general 
manager. Reliance is had by appellant upon the decision of this court [Jansen v. 
Tyler et al., 151 Or. 268, 47 P.(2d) 969, 49 P.(2d) 372] relative to the same policy, 
wherein it was held that a constructive trust had been established and that Jansen, 
as receiver for the Municipal Reserve & Bond Company, was entitled to 61.54 per 
cent. of the proceeds of the policy. The plaintiff herein, however, was not a party 
to such suit. 

The facts out of which the alleged assignment arose are, briefly stated, as 
follows: Dr. Mabel Akin and the Tyler family for many years had been on very 
friendly terms. Frequent visits were exchanged. The plaintiff, in April, 1930, 
while on a trip to Europe, left instructions with a brokerage house in the city of 
Portland to deliver certain shares of Columbia River Packers’ Association stock 
to Tyler who was to sell the same for and on her behalf. Tyler, on June 21, 
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1930, sold the stock, but converted the proceeds thereof to his own use and benefit, 
When Dr. Akin returned from Europe in July, 1930, the conversion of the stock 
was discovered. The only excuse Tyler offered was that he was in a “desperate 
way” financially and that he would do all he could to restore her loss. In Decem- 
ber, 1930, the plaintiff secured the services of Robert F. Maguire as attorney to 
effect a settlement with Tyler relative to the conversion of her stock. Various 
proposals were made by Tyler, but none were acceptable. On May 26, 1931, 
Tyler mailed an unsigned letter written by him to Dr. Akin, inclosing his note for 
$21,875, the estimated value of the converted stock. The note was dated June 
21, 1930, the date of the conversion. In this letter Tyler proposed: “By July 15, 
1931, I have the privilege of returning to you 1,250 shares C.R.P.A. stock, together 
with an agreement to purchase from you at the rate of $17.50 per share, together 
with interest at the rate of 6% from June 21, 1930, at which time my note will 
be returned to me or my note will remain in your hands and / will support the 
same with life policies for an amount to protect you.” (Italics ours.) On or 
about May 28 or 29, 1931, a meeting was held in Maguire’s law office in the city 
of Portland for the purpose of making some kind of a settlement. Dr. Akin, 
Maguire, and Tyler were present. On May 28, 1931, Tyler had written Maguire 
inclosing “for your inspection” two life insurance policies issued by the New 
England Mutual Life Insurance Company—one on the life of Geo. W. Davidson 
and the other covering the life of W. A. Tyler, being policy No. 649853, the one 
involved in this proceeding. 

We think the evidence clearly shows that at this meeting the parties agreed 
that plaintiff would accept the note for $21,875, together with policy No. 649853 as 
collateral security for the payment thereof, and that plaintiff would forbear bring- 
ing any action against Tyler for wrongfully converting the stock. Maguire rejected 
the policy on the life of Davidson as having no value as collateral security. 

Why did Tyler send these policies to Maguire unless it was for the purpose 
of offering them as security for payment of the note? That the offer in reference 
to the policy in question was accepted and is clearly established unless the uncontra- 
dicted testimony of the plaintiff and the witnesses on her behalf is rejected as 
unworthy of belief. None of the defendants offered evidence in the case excepting 
documentary evidence. Maguire testified on direct examination: 

“Q. What was done with regard to this policy on his own life? A. As I say, 
this conversation probably took place, or took the space of at least a half or 
three-quarters of an hour, and finally I said to him, ‘Well, if that is all that can 
be done we will forget about this matter of any civil suit and we will take your 
note and take this policy and you will take care of that as soon as you can,’ and 
he said he would. 

“Q. Were you taking this in lieu of,— A. (interrupting) That was the 
proposal and that was,—that was the proposal which was accepted by us specific- 
ally, that this wiped out all claims which we had for any tort or other wrong. 

“Q. Was there any suit thereafter ever brought on the tort? A. It was agreed 
that no suit should be brought; no suit was thereafter brought on the tort. 

“Q. What was done with the policies? A. Both policies remained in my 
yossession for a few days. We were to go down and take the policy 649853 to 
Mecklem & Parker’s office, who were the local agents of the New England Mutual, 
and to have a formal change of beneficiary made; as a matter of fact, we would 
have gone on that particular day except that either he had an engagement or I 
had an engagement which prevented. : 

“Q. What was done in addition to delivering the policy to you; what was said 
at that time? A. Well, the policy was ours and the note was ours; we forgot 
our claim for fraud and he was to proceed as fast as he could and as soon as he 
could to pay the note.” 

On cross-examination : E 

“A. T had in my possession both the note, the policy on Tyler’s life, which is 
in suit here, and the policy on Davidson’s life. 

“Q. Yes. And you retained that note all the while, did you not? A. Oh, 
yes, but we hadn’t accepted it nor accepted the policy until we had this conversation 
which took place between the 28th of May and the second of June. * * * 

“Q. Well, the proposal was to complete this contract, to either go alone or 
with you and have the beneficiary changed to Mrs. Akin? A. No, that is not true; 
that is not true. So far as we were concerned or he was concerned or Mrs. Tylet 
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was concerned, when we closed that deal on that particular day-and we took the 
note, it was an absolute completed transaction so far as their rights and our rights 
were concerned. 

“Q. Without any written assignment? A. Certainly. 

“Q. And without his promising or agreeing to ask for a change of beneficiary? 
A. Quite so. 

“Q. You mean to say you were relying entirely upon his delivering the policy 
to you and orally saying? A. Yes. Without any qualification whatsoever. * * * 

“A, The policy was turned over and was assigned to her and the deal was 
closed so far as the situation was concerned, but we were to go down and make 
formal change of beneficiary together at Mecklem & Parker’s. * * * 

“A. The agreement on his part was performed. We were the owners of the 
policy and it was our policy. Now, he might cause us trouble and difficulty through 
neglect, but that is all he could have caused.” 

Maguire and Tyler did not go to the local office of the insurance company 
and request a change of beneficiary named in the policy. It seems some intervening 
engagement prevented their doing so on the day the policy was accepted as collat- 
eral security. On June 2, 1931, in Maguire’s absence from his office, Tyler tele- 
phoned saying he was coming over to get the policy to have the beneficiary changed 
to the plaintiff. Tyler’s secretary, Miss Martin, came soon thereafter and secured 
the policy. The secretary for Maguire, Mrs. Gohrband, made at the time the fol- 
lowing memorandum: “Mr. Tyler called for these policies June 2, 1931, and said 
he would return them.” Maguire was much disturbed when he learned of the 
transaction and called Tyler on the telephone. Tyler assured him that the policy 
had been sent to the home office in the east, for the purpose of having the beneficiary 
changed. In response to numerous inquiries made during the iullowinn thirty 


days, Maguire was told that the delay in changing the beneficiary was due to the 
fact that loans had been made on the policy. 

On July 31, 1931, Tyler committed suicide while an indictment for embez- 
zlement of funds of the Municipal Reserve & Bond Company was pending. Two 
or three days later Maguire learned of the tragedy and ne about the policy 


at the local office of the insurance company. He was informed that Tyler, on 
June 29, 1931, had requested that the beneficiary be changed from Susan B. Tyler, 
his wife, to the Security Savings & Trust Company, and that such change had 
been made at the home office on July 8, 1931. At this juncture it is well to state 
that Tyler, on June 20, 1931, had created a trust in favor of his wife and child, 
naming the Security Savings & Trust Company as trustee. The insurance policy 
was later included in such trust property. 

The insurance company paid the amount of the policy, less loans thereon, to 
the Security Savings & Trust Company as it was the designated beneficiary at 
the time of Tyler’s death. Maguire, on behalf of his client, made demand, in July, 
1931, on the Security Savings & Trust Company for the policy but the trustee 
refused to surrender it. 

In December, 1931, the Municipal Reserve & Bond Company was placed under 
receivership. On March 29, 1932, Jansen, as receiver, commenced suit claiming -the 
proceeds of the policy involved herein. Dr. Akin, the plaintiff herein, was not 
made a party thereto. As a result of the trial in the circuit court, the Municipal 
Reserve & Bond Company was awarded the amount of its funds which Tyler had 
used to pay premiums on the policy. On appeal, this court rendered its decision 
on July 30, 1935 (Jansen v. Tyler, supra), and the award was increased to 61.54 per 
cent. of the proceeds of the policy. While petition for rehearing was pending, Dr. 
Akin petitioned to intervene and have this court determine her interests in the 
policy, but such petition was denied. On November 15, 1935, Jansen, as receiver, 
was paid by the trustee, First National Bank, successor to Security Savings & Trust 
Company the amount awarded by this court. Later such amount, by: order of 
court, was impounded to await determination of the instant suit. 


_ The facts out of which this controversy arose are rather involved, but the 
issues are comparatively simple. The vital question is: Was this policy assigned 
to the plaintiff for value and without notice of the equities of the Municipal Reserve 
& Bond Company? Was it a bona fide transaction made at a time when the 
plaintiff had no reason to believe that the funds of the Municipal Reserve & Bond 
Company had been wrongfully used to pay certain premiums on the policy? 

{1] We concur in the findings of the trial court that it was a valid assignment. 
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Plaintiff, through her attorney, undoubtedly knew at such time that Tyler was 
hopelessly insolvent and that he had misappropriated certain funds of the Municipal 
Reserve & Bond Company, but there is no evidence from which it can reasonably 
be inferred that she knew, or had reasonable grounds for believing that the pre- 
miums on the policy had been paid with misappropriated funds of the company, 
There was nothing on the face of the policy to indicate the interest of the appel- 
lant. Tyler was in possession of it and had all the indicia of ownership. At least, 
he had the bare, naked, legal title to the policy notwithstanding the equitable title, 
as between Tyler and his employer, was vested in the latter. There were no restric- 
tions in the policy against assignment and Tyler had expressly reserved the right 
to make a change of beneficiaries. Certainly it would have been idle for Dr. 
Akin to inquire of Tyler as to any outstanding equities. The insurance company 
had no knowledge, nor was it concerned as to the source of the money used to 
pay premiums. At the time the assignment was made, Municipal Reserve & Bond 
Company had not declared its interest in the policy. All the evidence tends to show 
good faith on the part of the plaintiff. No threat of criminal prosecution or 
duress was involved. Dr. Akin was charitably inclined towards Tyler and had 
no intention of having him prosecuted for the commission of a crime. 

[2] Was the policy assigned for value? Appellant urges that, if assigned, it 
was given as collateral security for a pre-existing indebtedness. Aside from secur- 
ing a pre-existing indebtedness, if indeed it was such, there was an adiitional 
consideration—the forbearance of plaintiff to bring suit against Tyler for the 
fraud perpetrated against her in the wrongful conversion of her stock. That such 
forbearance constitutes value is well established by the authorities: Hunt v. Hunt, 
67 Or. 178, 132 P. 958, 134 P. 1180, 1182, quoting with approval from O’Brien vy. 
Fleckenstein, 180 N.Y. 350, 73 N.E. 30, 105 Am.St.Rep. 768, wherein it is said: 
“Although the cases are not in harmony upon this question, especially the earlier 
cases, we are convinced that a pre-existing debt is sufficient to constitute a mort- 
gagee a purchaser for a valuable consideration in such a case as this, if it has a 
new element of consideration imported into the transaction.” Also, see, Streichert 
v. Higgins, 121 Or. 303, 254 P. 1023: Richardson v. Wren, 11 Ariz. 395, 95 P. 
124, 16 L.R.A.(N.S.) 190; Van Cleve v. Meyer, 108 N.J.Eq. 421, 155 A. 482; Atlanta 
Guano Co. v. Hunt, 100 Tenn. 89, 42 S.W. 482. True, most of the cases above cited 
involve extension of time of payment which, it was held, constituted a valuable 
consideration, but we see no difference in principle, so far as valuable considera- 
tion is concerned, between an agreement to extend time of payment and one to 
forbear prosecution of an enforceable claim. 

[3] The assignment was not revoked or terminated, as contended by appel- 
lant, by reason of Tyler’s having obtained possession of the policy. It was 
delivered to him for the special purpose of having the beneficiary changed from 
Susan B. Tyler to the plaintiff. It was a fraudulent transaction on the part of Tyler 
when he violated his agreement and named the Security Savings & Trust Com- 
pany as beneficiary. As stated in 21 R.C.L. 656: “* * * where the pledged 
property is returned to the pledgor by the pledgee for a temporary purpose only, 
and there is an agreement for redelivery, it is generally held that the pedgee 
does not lose his lien.” 

[4] Assuming that a valid assignment was made, it is asserted that any 
interest thereby acquired by plaintiff is inferior to the equity of appellant in 
the proceeds of the policy. Jansen v. Tyler, supra, is relied upon as an adjudica 
tion of ownership by appellant. As before stated, Dr. Akin was not a party to 
that proceeding and it is difficult to see how her rights could have been adjudi- 
cated. That suit was a determination of the equities of the receiver as against 
the claim of the trustee, the Security Savings & Trust Company. The court 
was ae to state therein that “No third innocent party is affected or inter- 
ested.” 

[5-7] The lower court’s decision is founded upon the well-established legal 
proposition that a bona fide assignee for value of a tangible chose in action, 
having no notice or knowledge of latent equities in a third party, takes it free 
and clear of such equities. The general principle that an assignee of a chose in 
action takes subject to all equities which existed against the assignor ordinarily 
applies to the equities in the original obligor (insurance company) and not those 
of some third person (Municipal Reserve & Bond Company) against the assignor 
(Tyler). 2 R.C.L. 631. In Williston on Contracts (Rev.Ed.) Vol. II, § 438, the 
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author in speaking of insurance policies said: “The ownership of the document 
is regarded as conferring a kind of legal ownership of,the chose in action 
represented by it. Accordingly a bona fide purchaser of * * * a policy of insur- 
ance is preferred to one having an equitable right against the assignor.” 

In Holmes y. Gilman, 138 N.Y. 369, 34 N.E. 205, 206, 20 L.R.A. 566, 34 Am.St. 
Rep. 463, quoted with approval in Dayton y. Claflin Co., 19 App.Div. 120, 45 
N.Y.S. 1005, the court, in speaking of the tracing of trust fund, said: “The claim 
of the plaintiff to recover the moneys arising from the payments of these policies 
is based upon the principle which allows a cestui que trust to follow trust funds, 
and to appropriate to himself the property into which such funds have been 
changed, together with the increased value of such property, provided the trust 
fund can be clearly ascertained, traced, and identified, and provided the rights of 
bena fide purchasers for value without notice do not intervene.” 

Vorlander v. Keves (C.C.A.) 1 F.(2d) 67, 69, involved the right to the pro- 
ceeds of an insurance policy, the premiums to which had been paid by fiduciary 
funds. The court upheld the right of the cestui que trust to trace and recover 
the trust property “unless it has passed into the hands of a bona fide purchaser 
for value without notice of the misappropriation.” 

The same principle is recognized in Crosby v. Tanner, 40 Iowa, 136; Himrod 
y. Gilman, 147 Ill 293, 35 N.E. 373; Madson vy. Ballou, 63 S.D. 501, 260 N.W. 831. 
Also, see, Perry on Trusts (7th Ed.) § 828, wherein it is stated: “So long as the 
fund can be distinctly traced the chancellor will follow it and fasten the purpose 
of the trust upon it unless the rights of innocent third parties have intervened.” 

18, 9] We see no merit in the contention of appellant that plaintiff should 
be estopped from asserting claim to the proceeds of the policy or that the suit is 
barred by the statute of limitations. 

The decree of the circuit court is affirmed. Plaintiff is entitled to costs and 
disbursements 

Kelly, J., not sitting. 


LUCAS v. NORTH CAROLINA MUT. LIFE INS. CO. No. 14495. 


Supreme Court of South Carolina. June 8, 1937. 
191 Southeastern Reporter 711. 
1, SERVICE OF PROCESS. 

Service on foreign insurance company through the insurance commission as 
provided by statute is not an exclusive method, service on company’s agent being 
good and legal service (Code 1932, § 7964). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Appeal from Common Pleas Circuit Court of Georgetown County; S. W. G. 
Shipp, Judge. 

\ction by Sam Lucas against the North Carolina Mutual Life Insurance Com- 
pany. From a judgment denying the defendant’s motion to be relieved from a 
judgment taken against it by default, the defendant appeals. 

Affirmed. 

H. L. Smith, Jr., of Georgetown, and S. S. Seideman, of Charleston, for 
appellant. 

Thomas J. Karnes, of Georgetown, for respondent. 

FISHBURNE, Justice. 


The defendant, North Carolina Mutual Life Insurance Company, made an 
application in the circuit court to be relieved from a judgment taken against it 
by default. The motion was made upon the ground that the judgment was 
obtained through the mistake and excusable neglect of A. J. Clement, its district 
manager, and it alleged that it has a meritorious defense, as shown in the affidavit 
of Clement accompanying the motion papers, which it can establish if allowed to 
answer and defend the action. 

The motion was denied, and this appeal followed. 

The action was commenced in the circuit court of Georgetown county, and 
the summons and complaint were served by the sheriff of that county upon a 
local agent of the defendant residing in the city of Georgetown, on July 29, 1936. 
This local agent promptly transmitted the simmons and complaint to the district 
agent, Clement, in the city of Charleston, who received it on or about July 3], 
1936. The district agent, under date of August 1, 1936, returned the summons and 
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complaint to the plaintiff's attorney, at Georgetown, and advised him in a letter 
of that date that as the defendant was a foreign insurance company, the summons 
and complaint could be served upon it only through the state insurance commis- 
sioner of South Carolina, and that the papers were being returned in order that 
the proper procedure under the law might be followed. 


Thereafter, at the November term of the court of common pleas for George- 
town county (the plaintiff’s attorney having filed his affidavit showing that the 
defendant had neither appeared, answered, or demurred in the action), the case 
was called in open court, and testimony having been introduced to prove the allega- 
tions of the complaint, a judgment was rendered for the plaintiff against the 
defendant in the sum of $497.85 


In his affidavit, the district manager, Clement, avers that in returning the 
summons and complaint, it was not his purpose to delay the progress of the cause 
or to engage in dilatory tactics, but that it was done because he did not believe 
that service upon the defendant’s local agent constituted legal service. He alleges 
that the return of the papers—which resulted in the failure of the defendant to 
answer the complaint—was due to his honest mistake and excusable neglect. He 
further says that never before in his experience with the company had legal 
process been served upon it in his territory except through the office of the insur- 
ance commissioner. 


The only reason given by the district manager in his affidavit for not retain- 
ing the summons and complaint was that he entertained the opinion that these 
papers could be served upon the defendant only through the office of the state 
insurance commissioner. 


[1] Section 7964, Code 1932, provides how legal process shall be served upon 
foreign insurance companies through the insurance commissioner. Service by 
this method, however, is not exclusive. It was held in Montgomery y. United 
States Fidelity & Guaranty Company, 90 S.C. 283, 71 S.E. 1084, 73 S.E. 182, that 
service of legal process upon any agent of a foreign insurance company constitutes 
good and legal service. It is now conceded by the appellant that it was served 
with the summons and complaint according to law. 


The record shows that prior to the commencement of the action, a lengthy 
correspondence, extending through several months, was carried on between the 
attorney for the plaintiff and the district manager with reference to the payment 
of the insurance policy upon which the action is based. It appears that the defend- 
ant claimed that the policy in question had lapsed for nonpayment of premiums, 
and for this reason liability was denied and payment refused. In the effort to 
prove the payment of the premium which was in dispute, affidavits were submitted 
by the plaintiff to the district manager, which he rejected and returned, upon the 
advice of the defendant’s attorney, upon the ground that they were not sufficiently 
definite. Whereupon the affidavits were redrawn, re-exuted, and resubmitted, but 
this resulted in no action on the part of the defendant, favorable or unfavorable. 
Thereafter this suit was commenced. When the summons and complaint in 
this cause were received by Clement, he, without seeking the advice of counsel, 
returned them, acting upon his own belief as to the law; and in so doing, he 
mistook the law. 

[2] Generally, two issues arise on every application to open or vacate a judg- 
ment, namely, the existence of grounds for opening or vacating the judgment, and 
the existence of a meritorious defense, or cause of action, as the case may be. 
It is proper for the court to try and determine the existence and sufficiency of 
the alleged grounds for opening or vacating the judgment before trying or decid- 
ing the existence of a meritorious cause of action or defense. 34 C.J. § 582, page 


373. 


As was said in Turner v. J. I. Case Threshing Mach. Co., 133 N.C. 381, 384, 
45 S.E. 781, 782: “It does not become very material to inquire as to the validity 
of the defense until it has first been determined whether the defendant has made 
out a case entitling it to have the judgment vacated, in order that it may be let 
in to defend the suit. A defense absolutely perfect and impregnable would be 
of no avail if it could not be pleaded, and this cannot be done until the defendant 
shall have shown that it has been free from negligence, and that the right to 
defend had not been lost by its fault; or, in other words, until it has shown good 
cause for setting aside the judgment.” 
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We, therefore, proceed to consider whether the defendant has made out a 
case entitling it to have the judgment vacated. ; 

[3] Section 495 of our 1932 Code, under which this motion was made and 
relief sought, authorizes, in the discretion of the court, the opening or vacation of 
a judgment when taken against a party by his mistake, inadvertence, surprise, or 
excusable neglect. The wording of this statute is similar to statutes found in 
other Code states. The overwhelming weight of authority is to the effect that 
this section applies only to mistakes of fact, not to mistakes of law. Thompson 
y. Harlow, 150 Ind. 450, 50 N.E. 474; Thacker v. Thacker, 125 Ind. 489, 25 N.E. 
595; Manning v. Nelson, 107 Iowa 34, 77 N.W. 503 Hutchinson v. Manchester St. 
R., 73 N.H. 271, 60 A. 1011; Skinner v. Terry, 107 N.C. 103, 12 S.E. 118; Plano 
Mfg. Co. v. Murphy, 16 S.D. 380, 92 N.W. 1072, 102 Am.St.Rep. 692. And see 
the numerous cases cited in 34 C.J. § 516, under note 10 on page 297. 

[4] The defendant does not claim that any fraud was practiced upon it, and 
no mistake or excusable neglect, such as the law contemplates, is shown. The 
judgment against which the defendant complains was not given against it through 
its mistake as to a fact or as to matters of fact. The belief entertained by Clement, 
the district manager, that legal process could be served on the defendant, a foreign 
insurance company, only through the state insurance commissioner, was a mistake 
of law, and not a mistake of fact. 

The case of Plano Manufacturing Company v. Murphy, supra, is strikingly 
in point. In that case the summons was handed to the defendant by an employee 
of the plaintiff, which the defendant refused to receive, and it was left lying upon 
a table where such service was made. In his affidavit to obtain relief from the 
default judgment, which was thereafter taken against him, the defendant stated 
that he refused to receive the summons because it was his opinion that no one 
but an officer could serve a summons in an action. The Supreme Court of South 
Dakota held that this was a mistake of law, and that the service of the summons 
made upon him by the employee of the plaintiff, who was not a party to the action, 
constituted legal service. The court refused to grant relief, holding that “the 
only mistake for which relief will be granted is a mistake of fact,” and cited, in 
support of this holding, 6 Ency. of Pl. & Pr., 167; Shearman v. Jorgensen, 106 
Cal. 484, 39 P. 863; City of New York v. Green, 1 Hilt. (N.Y.) 393; Skinner v. 
Terry, supra. 

In his order overruling the motion of the defendant to open and vacate the 
default judgment taken in this cause, his honor, Judge S. W. G. Shipp, held that 
the defendant was not entitled to relief from the judgment under section 495. In 
view of the authorities cited by us, the circuit judge was clearly correct. 

In our opinion, the defendant has not made out a case entitling it to have the 
iudgment vacated. Therefore, it is not necessary to consider or decide the existence 
of a meritorious defense. We may say in passing, however, that we are not 
impressed with the showing made for this purpose. 

It is always a matter of regret that a party should not have his day in court. 
However, when legal process is duly and regularly served upon a defendant, and 
he assumes to know the law thereabout, and in so doing mistakes the law, he 
must, under the circumstances shown here, suffer the consequences of such mistaken 
assumption. Section 495 affords relief only in cases involving a mistake of fact. 

The case of Johnson v. Finger, 102 S.C. 354, 86 S.E. 673, relied upon by the 
defendant, which holds that a party who makes an honest and excusable mistake 
as to the time when he is required to plead or answer, whereby he is prevented 
from making his defense in due season, may have the judgment opened or set 
aside, is not applicable to the facts in this case. 7 

The exceptions are overruled, and the judgment of the ci-cuit court is affirmed. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


PRICE v. METROPOLITAN LIFE INS. CO. No. 14494 
Supreme Court of South Carolina. July 7, 1937. 
191 Southeastern Reporter 893. 
1. CANCELLATION. 


Evidence in action for wrongful cancellation of life insurance policy held suffi- 
cient to take to jury question of actual damages sustained by plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 237.) 
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Appeal from Richland County Court; A. W. Holman, Judge. 

Action by W. H. Price against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed, 

Plaintiff testified that doctors told him that he had high blood pressure; a 
hysician who examined plaintiff on his attorney’s request testified that he had 
ad teeth, slightly sclerosed arteries, slight enlargement of heart and high blood 
pressure and that, in witness’ opinion, plaintiff was not insurable at his age because 
of such blood pressure, unless rated very highly, but that man offered policy in 
same amount as policy written on his life 11 years before, when he was 32 years 
old, for premium over $40 higher, was insurable, if company would insure him 
at all; an agent for defendant testified that a policy lapsed for over six months, 
cannot be reinstated without physical examination; defendant’s district manager 
testified that defendant decided after receiving report of physician’s examination 
of plaintiff not to assume risk at rate on which original policy, which had lapsed, 
was issued, that witness offered to reinstate plaintiff on new basis, that rate was 
increased because defendant considered plaintiff bad risk, that insurance is sold 
as valuable asset to insured, and that one who cannot get insurance to which he is 
entitled is damaged. 

The court instructed the jury that actual damage to plaintiff because of 
defendant’s breach or cancellation of insurance contract would be amount left after 
deducting, from amount of policy, amount of annual premiums for period of 
plaintiff’s life expectancy, amount of loan on policy, with interest at legal rate fixed 
thereby from date of its lapse through expectancy period, and amount of paid-up 
insurance due plaintiff; the jury foreman stated in answer to court’s question as 
to whether jury arrived at verdict fixing amount of damages in accordance with 
court’s instructions that they worked it out as nearly as they could, that he did 
not think that any juror could accurately figure it out, and that they figured 
verdict according to court’s instruction as nearly as they could; and defendant 
moved for new trial on grounds that evidence was susceptible to only one verdict 
for amount of $———, that foreman’s statement showed that jury could not 
arrive at correct verdict according to instructions, that verdict was based upon 
prejudice and caprice, as evidenced by facts that jurors could not have arrived at 
any verdict under court’s instructions within short time in which they rendered 
verdict, that verdict according to such nistructions could not have been for even 
amount, and that member of jury said “No” audibly when defendant’s counsel 
requested court to ask jury whether they rendered verdict according to instruc- 
tions, that calculation according to court’s charge showed no actual damage, and 
that verdict was based on prejudice and bias, grossly excessive and contrary to 
evidence. 


Elliott, McLain, Wardlaw & Elliott, of Columbia, for appellant. 

S. B. Knotts, Jr., J. Hughes Cooper, and Edwin H. Cooper, all of Columbia, 
for respondent. 

Srasier, Chief Justice. 

After this case was decided, the appellant duly submitted its petition for a 
rehearing. This the court refuses for the reason that the grounds upon which it 
is sought are found to be without merit. The opinion heretofore filed, however, 
is withdrawn and the following substituted therefor: 


On May 12, 1924, the defendant company insured the. life of the plaintiff for 
$5,000. The policy provided, as a consideration for the issuance of the insurance, 
that the insured should pay an annual premium of $97.75 on May 12th of each 
year, a grace period of thirty days being allowed. It also contained provisions 


with regard to conditions under which loans would be made by the company, and 
for the reinstatement of the policy in case it should lapse for the nonpayment ot 


premiums. Several loans were made in accordance with these provisions. The last 
one applied for by the insured was on June 12, 1934; and this action arose as a 
result of the contentions of the parties in regard to such application. The plaintiff 
alleged that the company wrongfully and fraudulently canceled the contract; the 
company claimed that the policy lapsed because of failure of the insured to pay 
the premium due May 12, 1934, without any fault on its part. On trial of the 


case, the court directed a verdict for the defendant as to punitive damages but 
refused to do so as to actual damages; and on that issue the jury found for the 
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plaintiff $2,000. A motion for a new trial was then made and denied, and this 
appeal followed. 

{1, 2] In view of the fact that counsel for the respondent finally withdrew his 
objections to the form of the exceptions, we will decide only the other questions, 
two in number, argued on the hearing of the appeal. There is no merit in the 
contention of the appellant that the trial judge erred in refusing its motion for a 
directed verdict as to actual damages. We have examined with care the testimony 
pertinent to this issue, but which we deem it unnecessary to review, and find that 
the court correctly submitted that question to the jury. As to defendant’s motion 
for a new trial, no substantial merit is seen in any of the several grounds upon 
which it was made and heard. There was no error, therefore, as complained of. 

The judgment of the court below is affirmed. 

Carter, Bonham, Baker, and Fishburne, JJ., concur. 


HILDRITCH v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. No. 14504. 
Supreme Court of South Carolina. June 17, 1937. 
191 Southeastern Reporter 900. 
1. AGE OF INSURED. 

In action on total and permanent disability provision of group life policy 
in which principal issue was insured’s age when he became disabled, question 
whether insured was person named in certified copy of marriage license admit- 
ted in evidence on such issue was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Spartanburg County Court; Arnold R. Merchant, Judge. 

Action by Walter L. Hildritch against Equitable Life Assurance Society 
of the United States. From an order setting aside a verdict for defendant and 
granting plaintiff's motion for a new trial, defendant appeals. 

Reversed and remanded with directions. 

Osborne, Butler & Moore, of Spartanburg, for appellant. 

Gantt, Brown & Grier, of Spartanburg, for respondent. 

CarTER, Justice. 

This action by Walter L. Hildritch, as plaintiff, against the defendant, Equit- 
able Life Assurance Society of the United States, was commenced in the county 
court for Spartanburg county, January 8, 1936, for the purpose of obtaining 
judgment against the defendant in the sum of $1,000, claimed to be the amount 
due plaintiff by the defendant because of plaintiff’s alleged total and permanent 
disability. The record discloses that on January 12, 1931, the defendant issued a 
certain group policy of insurance on the lives of a number of employees of 
Taylor-Colquitt Company, a corporation doing business in Spartanburg county, 
and an individual certificate dated January 12, 1931, in the face amount of 
$1,000, was issued to the plaintiff. The group policy contained provisions for 
certain benefits in the event the insured under one of the individual certificates 
became totally and permanently disabled within the life of the policy and 
before the employees became 60 years of age, and the plaintiff's action was for 
total and permanent disability benefit claimed to be due him under this group 
policy. By his complaint, he claimed to have become disabled on January 2 


1935. In its answer, the defendant admitted its corporate capacity and that it 
was engaged in the insurance business. It also admitted having issued the group 
policy in question and a certificate to the plaintiff in connection therewith. The 
remaining material allegations of the complaint the defendant denied. In its 
affirmative allegations the defendant alleged that the plaintiff had become 60 
vears of age before the disability claimed by the plaintiff and claimed that proof 
of the alleged disability had not been given within the time prescribed by the 
policy. 

The case was tried in said court before his honor, Judge Arnold R. Mer- 
chant, and a jury, November 11, 1936. ‘Both parties offered evidence, and, at the 
conclusion of the case, the defendant made a motion for a directed verdict upon 
grounds appearing in the record, which motion was overruled and the cause sub- 
mitted to the jury upon the charge of the trial judge. The jury returned a ver- 
dict for the defendant, and in due time a motion for a new trial by the plaintiff 


was heard and argued, plaintiff contending that the court had erred in the admis 
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sion in evidence of certain exhibits and records offered by defendant. In pass- 


ing upon this motion his honor, the said county judge, issued the following 
order: 


“Upon hearing the motion for a new trial in the above stated cause, and due 
consideration of the grounds and argument of counsel, I have concluded that the 
Court erred in admitting in evidence the records of an alleged marriage of the 
plaintiff in North Carolina, as well as the records of the Taylor-Colquitt Com- 
pany, It appears that none of these records were signed by the plaintiff, Walter 
L.. Hildritch, and in the present action they were hearsay testimony and were 
not admissible as evidence to bind the plaintiff. That to admit them was to 
deny the plaintiff the right of subjecting the testamony offered to the test of 
cross-examination, and they should not have been admitted under the authority 
o1 Stack v. Prudential Insurance Company of America, 173 S.C. 81, 174 S.E. 
page 911, and Jowers v. Dysard Construction Company, 113 S.C. 84, 100 S.E. 892. 

“It is therefore ordered that the verdict in the above stated cause be set 
aside and that a new trial be granted.” 


From this order the defendant has duly appealed to this court imputing 
error to the trial judge under several exceptions, but states in the brief prepared 
for this court that the issues involved are the following: 

“1. Was it error, as a matter of law, justifying the granting of a new trial, 
to admit in evidence a certified copy of a marriage license issued by the Register 
of Deeds of Anson County, North Carolina, purporting to relate to respondent 
as one of the contracting parties? 

“2. Was it error, as matter of law, justifying the granting of a new trial, to 
admit in evidence certain records kept by the Taylor-Colquitt Company, the 
group employer, relating to the plaintiff’s insurance under the group contract?” 

It is the contention of the plaintiff-respondent that the records referred to 
were not signed by the plaintiff and that, for that reason, they should not have 
been admitted in evidence over the objection of the plaintiff, and that the court, 
in effect, committed reversible error in allowing the papers to be introduced. 
It is the further contention of the plaintiff-respondent that when a motion for 
a new trial was made by the plaintiff and the trial judge thereafter reached the 
conclusion that he had fallen into error in allowing the records referred to to be 
introduced, it was proper for his honor to set the verdict aside and grant a new 
trial. In this connection counsel for the plaintiff-respondent calls attention to 
his contention that there was no proof of his alleged marriage or that he was 
the party referred to in the marriage contract referred to. Counsel for plaintiff - 
respondent also contend that the exercise of this power by the trial judge to 
grant a new trial is an inherent right, and that the power should be liberally 
construed. It is the position of counsel for plaintiff-respondent that the judge 
properly exercised his power and that the order issued by the trial judge should 
be affirmed by this court. 

{1, 2] As contended by counsel for the appellant, the marriage contract 
involved in this case evidently refers to the respondent as one of the contracting 
parties involved in the case. At least there is evidence tending toward that con- 
clusion. Whether the respondent is the party actually named therein is a jury 
question, and we think his honor properly submitted that question, along with 
certain other questions, to the jury. As set forth in the record, the policy in 
question was issued February 9, 1931, but, as recited in the contract, its effective 
date was January 12, 1931. It is also clear that the group policy, as well as the 
individual certificate issued to the plaintiff, insured the plaintiff against total and 
permanent disability during the life of the policy, but to be of avail to the plain- 
tiff his total and permanent disability had to occur before he reached the age 
of 60 years. Therefore, it was highly important to the plaintiff to show that he 
was not over the age of 60 years when he became totally and permanently dis- 
abled. For this reason, we can readily understand the fight that centered around 
the plaintiff’s age. The plaintiff spent the greater part of his life in the state 
of North Carolina, was married in that state, and the certificate in question at 
the trial was issued by a regular recognized officer of that state. Therefore, the 
certificate had some bearing on the fight between the parties, especially on the 
question of age. When all the testimony in the case is considered in connection 
with the entire record, it is our opinion that the trial judge properly submitted 
the issues to the jury, and the case having been properly submitted to the jury, 
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we think his honor was in error in granting a new trial upon the plaintiff's 
motion made after a verdict was rendered for the defendant. 

{3] With further reference to the certificate in question, issued in the state 
ot North Carolina, a certified copy of which was produced on the trial, we call 
attention to the fact that the plaintiff, in substance, admitted the similarity of 
the name of the lady he married on that occasion with fhe lady named in the 
certificate, and that his name was the same as that named in the certificate. 
There was also testimony by the plaintiff, in substance, that he knew no other 
person by that name in that section of the country from which he got his said 
wife. Did the license in question relate to the respondent? That, according to 
the trial judge’s ruling, was a question for the jury. In this connection we call 
.attention to the fact that a bound volume of the North Carolina statutes was 
otfered in evidence, at least that portion that had any bearing on the question 
involved, and the statute, referring to general provisions of the marriage law, in 
our opinion, not only did not forbid the introduction of the marriage certificate 
in question but rather supported its introduction. In this connection we call 
attention to the fact, that, so far as the record discloses, no section of the statute 
referred to or any other statute was introduced or offered by either of the par- 
tics, requiring the license in question to be signed by the plaintiff herein. We 
think it was proper for the jury to consider that portion of the license referred 
to in connection with what the plaintiff testified to about his age. The jury saw 
the plaintiff in person and had an opportunity to observe him on the stand and 
weigh his testimony. 

{4] As to the question of records of Taylor-Colquitt Company, it appears to 
us from examination of the record in the case that the trial judge, on the trial 
of the case, committed no error in this respect. Taylor-Colquitt Company had 
te necessarily keep the record of Hildritch and, not being able to write himself, 
Hildritch had to necessarily give the facts to the man in charge of the com- 
pany’s office and he had to rely on what Hildritch told him. When the case 
came up for trial, the man who made that record was dead and, necessarily, 
others had to testify as to what was written by the man who was now dead. 
The general transaction was shown and we fail to see in what respect the plain 
tif was prejudiced by the testimony that was brought out as to this record. 

In issuing the order for a new trial, the trial judge calls attention to the 
case of Stack v. Prudential Insurance Company of America, 173 S.C. 81, 174 
S.E. 911, and also to the case of Jowers v. Dysard Construction Company, 113 
S.C. 84, 100 S.E. 892. We agree with the contention of appellant that these 
cases are not controlling in the case at bar. 

In our opinion, the court properly, on the trial of the case, admitted in evi- 
dence the papers referred to, and which are now in question in the appeal. By 
this ruling, we think his honor aided the parties in getting a fair trial and we 
can see no good reason for his honor issuing an order later on reversing his 
tuling. According to our view, his honor committed errer in issuing the order 
for a new trial. 

It is, therefore, the judgment of this court that the order granting a new 
trial be and the same is hereby reversed, and that the case be remanded for 
entry of judgment for the defendant in accordance with the verdict of the jury. 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


AMERICAN TRUST & BANKING CO. v. LESSLY et al. 
Supreme Court of Tennessee. June 18, 1937. 
106 Southwestern Reporter (2d) 551. 

1, ACCIDENT. ; 
_ In its broader sense, “life insurance” includes accident insurance, since life is 
insured under either contract. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
2, EXEMPTION. 

A statute providing that any insurance on life of husband shall inure to benefit 
of widow and children exempt from husband’s debts is to be liberally construed 
to advance remedy Legislature intended to afford (Code 1932, § 8456). 


(For other cases, see Insurance, Dec. Dig. § 4.) 
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3. EXEMPTION. 

A statute providing that any insurance on life of husband shall inure to benefit 
of widow and children exempt from husband’s debts was intended to secure widow 
and children from want and to prevent them from becoming charge upon public 

(Code 1932, § 8456). 

(For other cases, see Insurance, Dec. Dig. § 590.) 
4. EXEMPTION. 

Under statute providing that “any life insurance” on life of husband shall 
inure to benefit of widow and children exempt from husband’s debts, proceeds of 
policy insuring against death by accident inured to widow’s benefit free from hus- 
band’s debts (Code 1932, § 8456). 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Chancery Court, Hamilton County; J. L. Foust, Chancellor. 

Suit by the American Trust & Banking Company, executor, against Elizabeth 
Balfour Lessly and others. To review adverse decisions of the trial court and 
the Court of Appeals, the executor files a petition for certiorari. 

Petition denied. 

Miller, Miller & Martin, of Chattanooga, for complainant. 

C. A. Noone, of Chattanooga, for adult appellants. 

Strang, Fletcher & Carriger, of Chattanooga, for Elizabeth Balfour Lessly. 

Chas. L. Claunch, of Chattanooga, for James David Keith, Lucile Lessly Miller, 
and Paisley P. Brown, minors. 

Green, Chief Justice. 

The only question presented by this petition for certiorari is whether the 
proceeds of a policy of insurance against death by accident inures to the benefit of 
the widow of the insured, free from insured’s debts and not assets of his estate 
under section 8456 of the Code. The chancellor and the Court: of Appeals held 
that the proceeds of such policy did pass to the widow of the insured under the 
provisions of the section of the Code cited 

This conclusion is challenged. Petitioners rely on the decisions of this court 
in Lamar Life Insurance Co. v. Culp, 168 Tenn. 332, 78 S.W.(2d) 56, and Interstate 
Life & Accident Co. v. Hunt, 171 Tenn. ——, 100 S.W.(2d) 987. 

In the former case the court held that an applicant for life insurance, when 
asked to name the companies in which his life was insured, was not required to 
disclose an accident policy. The court said that a general question concerning 
other existing life insurance did not call for all inclosure of existing accident insur- 
ance. The court was considering the meaning of language used in an application 
prepared by a life insurance company and merely concluded that the term “life 
insurance” ‘as there used meant life insurance in its conventional sense, not life 
insurance in its broad sense. 

So in the second case cited the court was construing chapter 457 of the Acts 
of 1907, an act establishing standard provisions and conditions to be contained in 
policies of life insurance. An examination of the statute convinced the court that 
its terms excluded policies of accident insurance. 

Section 8456 of the Code is as follows: 

“Any life insurance effected by a husband on his own life shall, in case of 
his death, inure to the benefit of his widow and children; and the money thence 
.arising shall be divided between them according to the statutes of distribution, 
without being in any manner subject to the debts of the husband.” 

[1] Undoubtedly, in its broader sense, the term “life insurance” may include 
accident insurance. Provident L. & A. Ins. Co. v. Rimmer, 157 Tenn. 597, 12 
S.W.(2d) 365. One of the risks assumed in accident insurance is death of the 
insured by accident. . The risk assumed in conventional life insurance is death of 
the insured from any cause. Life is insured under either contract. 

It will be observed that section 8456 of the Code provides that “any life 
insurance” shall inure to the benefit of the widow and children. The word “any” 
must be given some meaning. 

[2] This court has repeatedly declared that the statute under consideration is 
to be liberally construed. Rose v. Wortham, 95 Tenn. 505, 32 S.W. 458, 30 L.R.A. 
609, and cases cited. The statute is said to be one which ‘ ‘ought to be so construed 
as to advance the remedy the legislature intended to afford.” Harvey, Adm’r v. 
Harrison, 89 Tenn. 470, 14 S.W. 1083, 1085. 
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[3, 4] The object of this statute was to enable a husband, when death deprived 
wife and children of his support, to secure them from want and to prevent them 
' from becoming a charge upon the public. Necessities of the wife and children and 

the public interest are none the less if the death of the husband be brought about 
by accident rather than disease. The intent of the Legislature in the enactment of 
this statute would not be advanced by the construction of the law upon which 
the petitioners insist. 

For the reasons stated, the petition for certiorari is denied. 


AMERICAN NAT. INS. CO. v. BENNIE. No. 8419. 
Court of Civil Appeals of Texas. Austin. March 31, 1937. 
Rehearing Denied May 19, 1937. 
106 Southwestern Reporter (2d) 336. 
SUNSTROKE ‘ 

Where a laborer working for a compress company in trucking cotton in and 
around the compress and warehouse has no reason to suspect that he might suffer 
sunstroke and there is nothing unusual about his work, his death caused by being 
overcome with heat is due to “accidental means” within a double indemnity rider 
attached to a life policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Bell County; Few Brewster, Judge. 

Action by Guyrene Bennie against the American National Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

White & Countess, of Belton, for appellant. 

Edgar Cale, of Temple, for appellee. 

McCLenpon, Chief Justice. 

The controlling question in this case is whether sunstroke constitutes accidental 
means within the meaning of a life insurance policy rider granting double indemnity, 
in case the insured “should sustain bodily injury solely through external, violent 
and accidental means” resulting in death. The trial was to the court without a jury 
and the judgment was in favor of appellee, the wife of insured and beneficiary in 
the policy. The insurance company has appealed. 

The facts in the case are virtually on all fours with those in Metropolitan Life 
Insurance Co. v. Funderburk (Tex.Civ-App.) 81 S.W.(2d) 132 (error dis.), and 
need not be set out in detail. Briefly, insured was a laborer, working for a 
compress company. He had been so employed for about twelve years. His duties 
were to truck cotton in and around the compress and warehouse. While engaged 
in his usual employment, he was overcome with heat and died suddenly from that 
cause. There was nothing unusual about his work or the conditions surrounding 
it, and no reason for him to suspect that he would suffer sunstroke as the result 
of performing his duties in the manner in which he performed them. The evi- 
dence was amply sufficient to support a finding that the sunstroke was entirely 
fortuitous. The sole question, therefore, for consideration is whether sunstroke 
is properly classified as an accident within the meaning of the policy. 

There are two lines of authority upon this question; but, to quote from the 

note in 17 A.L.R. 1197: “It is held by the weight of authority, and apparently the 
better reasoned cases, that a sunstroke, suffered by one unexpectedly, is within 
the protection of an accident policy insuring against bodily injuries sustained 
through external, violent, and accidental means.” 
_ This note collates and digests the authorities upon the subject. We are 
in full accord with the above view expressed by the author. Among the citations 
is the Texas case of Bryant v. Casualty Co., 107 Tex. 582, 182 S.W. 673, L.R.A. 
1916E, 945, Ann.Cas.1918A, 517, opinion by Chief Justice Phillips. Appellant urges 
that the policy there expressly covered sunstroke. The reasoning in the case, 
however, is in line with that in the cases supporting the view expressed in the above 
quotation. There do not appear to be any adjudications in this state upon the 
subject as applied to accident insurance other than the Bryant and Funderburk 
Cases. In the latter, the point was conceded. 

Subsequent notes in A.L.R. reports bringing the cases down to date will be 
found in Vols. 61, p. 1197, and 90, p. 1387 

The last note is under a case by the federal Supreme Court (Landress v. Ins. 
Co, 291 U.S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 1382) in which it was held 
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in a majority opinion by Mr. Justice Stone that “Death from a sunstroke suffered 
while playing golf is not effected by external and accidental means within policies 
of insurance against death from bodily injuries effected directly and independently 
of all other causes through external, violent, and accidental means.” An able and 
to our mind convincing dissenting opinion was delivered by Mr. Justice Cardozo. 

It might be noted that injury or death from sunstroke is quite generally held 
to be compensable under Workmen’s Compensation Laws. See O’Pry v. Cas. Co. 
(Tex.Com.App.) 1 S.W.(2d) 590, 61 A.L.R. 216; also A.L.R., notes in Vols. 83 
p. 236; 53, p. 1085; 46, p. 1219; 40, p. 402; 16, p. 1039; 13, p. 979. 

The adjudicated cases which will be found under the above citations so thor- 
oughly treat the subject that we feel its further discussion on our part would be 
without useful purpose. 

The trial court’s judgment is affirmed. 

Affirmed. ; 


SAN ANGELO LIFE & ACCIDENT ASS’N v. HAYNES et al. No. 8465. 
Court of Civil Appeals of Texas. Austin. May 26, 1937. 
Rehearing Denied June 16, 1937. 

106 Southwestern Reporter (2d) 363. 

1, RATIFICATION. ie: : 

Where insured’s aunt made application for benefit certificate and signed 
insured’s name thereto without his knowledge or consent, presumption existed 
that insured ratified aunt's act in ‘making application and made her his agent 
in that regard. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

2. PRESUMPTION. 

Where presumption existed that insured ratified aunt’s act in making appli- 
cation for benefit certificate and in signing his name thereto, aunt’s action in 
the matter and information imparted to or obtained by her in the premises 
were binding on insured. 

(For other cases, see Insurance, Dec. Dig. § 113.) 

3. MISREPRESENTATION. ; 

The provisions of an application and of policy to effect that if false repre- 
sentations material to risk are made in application or if insured is not in good 
health at time policy is delivered, it shall be void, are valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 253.) 

4. ESTOPPEL. i 

Where applicant for benefit certificate issued without medical examination 
in good faith gives correct information as to his health to agent and agent with- 
out his knowledge or consent writes into application false information, insurer 
will be estopped to assert invalidity of policy based thereon. 

(For cther cases, see Insurance, Dec. Dig. § 379[4].) 

5. ESTOPPEL. ; ; wars 

Where insured’s aunt knew at time she signed insured’s name to application 
for benefit certificate thaf because of insured’s tubercular condition he could 
not obtain insurance if true facts were made known to insurer and where 
insured’s aunt had reason to believe that insurer’s agent would not place in 
application information that insured had tuberculosis, aunt’s failure to read 
application was such palpable negligence as to negative good faith and under 
circumstances insurer was not estopped from asserting invalidity of policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

6. COLLUSION. ; 

If collusion existed between insurer’s agent and insured’s agent to deceive 
insurer as to true state of insured’s health and thereby procure policy, informa- 
tion given to insurer’s agent could not be imputed to insurer. 

(Eor other cases, see Insurance, Dec. Dig. § 380.) 

7 NEGLIGENCE. . s 

Where insured’s aunt by signing application for benefit certificate warranted 
that answers as recorded in application were true, aunt’s failure to read appli- 
cation before signing it constituted such negligence as to bar beneficiary's 
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right of recovery where answers disclosing that insured had tuberculosis were 
not correctly recorded in application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal from District Court, Tom Green County; John F. Sutton, Judge. 

Suit by Mrs. Eula E. Haynes and husband against San Angelo Life & Acci- 
dent Association. Judgment for plaintiffs, and defendant appeals. 

Judgment reversed and judgment rendered for defendant. 

Upton & Upton and Travis E. Baker, all of San Angelo, for appellant. 

I. J. Curtsinger and D. I. Durham, both of San Angelo, for appellees. 

BaucH, Justice. 

Appellant is a mutual aid assessment association. On March 4, 1934, it issued 
tv Harvey E. Haynes a benefit certificate in which appellee, his mother, was 
named beneficiary. Harvey E. Haynes died of tuberculosis on December 4, 
1934, and the association denied liability on the ground that the insured had 
made false statements in his application, that he was not in good health as he 
represented himself to be both in the application and in his written acceptance 
of the certificate, and that under its express terms the policy, or certificate, was 
void. Appellee thereupon filed suit on the policy, in effect admitting these facts, 
but sought to bind the association on the grounds of waiver and estoppel, in 
that the agent of the association, who filled out the application, was informed 
at the time that insured had tuberculosis; that he wrote false answers into the 
application; that the agent of the insured who made the application for him 
did not read the application before she signed insured’s name thereto; that the 
knowledge of insured’s tubercular condition imparted to its agent was imputed 
to the association; and that it is therefore estopped to deny liability on the 
policy. Trial was to a jury, but at the close of the evidence the court instructed 
a verdict in favor of Mrs. Haynes and judgment was rendered accordingly; 
hence this appeal. 

|1, 2] The application, dated March 20, 1934, was made at San Angelo to the 
local agent of appellant association. Harvey E. Haynes and his mother were 
then in New Mexico, and, so far as the record shows, they remained there until 
the insured died. The insured’s aunt, who held a certificate in said association, 
made the application and signed Harvey E. Haynes’ name thereto without his 
knowledge or consent. The policy was thereupon issued and mailed to the 
insured. There is nothing in the record to show that the insured ever saw the 
application either before or after the policy was issued, or that he knew its 
contents. It must be presumed, however, that the insured ratified the acts of 
his aunt in making the application and made her his agent in that regard. 
Otherwise he never had any contract with the association. Texas Mut. Life 
Ins. Ass'n v. Henderson (Tex.Civ.App.) 33 S.W.(2d) 869; American Nat. Ins. 
Co. v. Brawner (Tex.Civ.App.) 93 S.W.(2d) 450, 451. And her action in the 
matter, and the information imparted to or obtained by her in the premises 
would be as binding on him as the acts and information of the association’s 
agent would be upon it. 

The facts and circumstances surrounding the making of the application, 
according to the testimony of insured’s aunt, and of her daughter who also 
testified, were as follows: The aunt who signed insured’s name to the application 
was a policyholder in appellant association. On one occasion when the agent 
caine to her home to collect dues from her she asked him if Harvey Haynes 
could procure a policy, at which time she informed the agent that the insured 
had tuberculosis. She thereafter discussed the matter with Harvey’s father, 
who advised her that because his son had tuberculosis he was not eligible for 
surance. We quote from her testimony as to what transpired in this connec- 
tion: 

“Q. Was anything said about his health? A. I said, ‘Mr. Grief, this boy 
has tuberculosis” and he said, ‘Don’t tell me anything about the boy’s health.’ 

“Q. Did vou make the application at that time? A. No, sir. 

i “Q. When was the next time you saw him? A. It was something like a week 
ater, 

“Q. Was the same matter discussed at that time? A. Yes, I told him that 
I had talked to Mr. Haynes, the boy’s father, about it and told him that he 
didn’t think the boy was eligible for the insurance. 
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“Q. What did you tell him about the boy, if anything? 

“Mr. Upton: We object to that because the writing is the best evidence. 

“The Court: You may have your bill. 

“Witness: I said, ‘This boy has tuberculosis’ and he said, ‘Don’t tell me 
anything.” He repeated that the second time. 

“Q. Did you tell him what the boy’s father said? A. Yes, I told him the 
boy’s father didn’t think he could get the insurance. 

“Q. Why did his father think he could not get it? A. Because he didn’t 
think the Company would take him on account of him not being well. 

“OQ. What did he say was the matter with him? A. He said he had tuber- 
culosis. 

“Q. You informed Mr. Grief on both occasions? A. Yes, sir. 

“Q. Did you sign the application at that time? <A. Yes, sir. 

“Q. Did Mr. Grief ask you some questions about the boy? A. Yes, sir. 
“Q. What did he ask you about the boy? A. He asked a few questions 
about his age and probably his height, his occupation and where he was at that 
time. 

“Q. Was anything further said by Mr. Grief after you told him the boy 
had tuberculosis; in other words, have you related all the conversation there— 
was anything said about his ability to drive a car? A. Yes, he said: ‘How is 
the boy, is he bedfast?’ I said, ‘No, he drove a car to New Mexico this last 
week,’ and he said, ‘He would be considered a well man if he could drive a car 
and would be eligible for insurance.’ 

“Q. Did you make application at that time? A. Yes, sir. 

“Q. Would you recognize that application if you saw it? <A. I think so. 
(Handing witness application.) 

“Q. Did you sign Harvey E. Haynes’ name to it? <A. I did. 

“Q. Did you read the application at that time? <A. No, sir, not a word of it. 

“Q. Harvey E. Haynes was not present? <A. No, sir.” 

As to what transpired on these occasions, the daughter of Mrs. Bailey 
testified: 

“Q. How long was it before he came back after the first visit? A. It was 
about a week. 

“Q. Did they have any conversation about the matter in your presence 
when he came back? A. Yes, I was there a very few minutes the last time. 

“Q. What did Mrs. Bailey say to him and he to her? A. She told him she 
had talked to Mr. Haynes and that he (Mr. Haynes) told her it was out of the 
question; that ‘you can’t get insurance on that boy because he is not eligible.’ 
Mother said, ‘I think I can from what the agent told me.’ 

“Q. Tell us what she said to Mr. Grief? A. She told him that Mr. Haynes 
told her not to take the insurance at all. Mother had told Mr. Grief that the 
boy had tuberculosis, and Mr. Haynes said, ‘You be sure and tell him.’ 

“Q. What happened next? A. Mr. Grief said: ‘Now, Mrs. Bailey, that is all 
right; don’t tell me anything. It is the Company’s business to investigate about 
his health.’ 

“Q. What did he do next? A. He made out the application. 

“Q. Did vou see the application? A. Just in his hands. 

“Q. You didn’t read the application? <A. No, sir. 

“Q. You understood what he was doing? A. Yes, sir. 

“Q. Did he ask your mother any questions about this boy? A. He asked 
about his description, height and weight. 

“QO. Who, wrote down the answers? <A. Mr. Grief did the writing. 

“OQ. Were you present when the application was signed? A. Yes, sir. 

“Q. Do you remember seeing her read it? A. I am positive she did not 
read it over.” 

On cross-examination she also testified: 

“QO. Tell us exactly what he said? A. I don’t know the exact words but 
he said, ‘You don’t need to tell me that, don’t tell me anything; it is the Com- 
pany’s business to find out about it.’ 

“Q. They agreed then they would answer these questions and let the Com- 
pany find out about it? A. There was no agreement made. : 

“Q. That was the conversation between your mother and Mr. Grief, that_this 
boy had tuberculosis and we will leave it up to the Company and let the Com- 





Li 


par 
wo! 


pan 
not 


not 
trot 
ind 


mor 
ad 


inst 


con 


to t 
app 
it sl 
ton 
§ 21 
cant 
the 
info 
ped 
Ins. 
ther 
cour 
liget 


had 
afte 
and 
deli 
of h 
toa 
his 
fact: 
estoy 


that 
catio 
if th 
we |t 
agen 
This 
on tl 
as te 
If th 
to tl 


of at 
the < 
to th 
such 
adve 


Life] San Angelo Life & Accident Ass’n v. Haynes et al. 1107 


pany find it out? A. He said if there was any doubt about it the Company 
would investigate it. 

“Q. That is what they were doing, and he telling her not to tell the Com- 
pany about the boy, but let the Company find it out if they could? A. I would 
not say; they were figuring out a way to get the insurance.’ 

The application as signed contained representations that the applicant did 
not have tuberculosis and that he was in good health at the time. The applica- 
tion, on which the policy was issued and of which it was made a part, bore the 
indorsement signed by the agent as follows: 

“T have known the applicant for ——— and have investigated the applicant’s 
mode of living, occupation and habits and believe him to be in good health and 
a desirable risk for life insurance in this Association.” 

The policy, or certificate, itself, which was required to be signed by the 
insured, immediately above his signature contained the following: 

“16. I have read this policy and understand and accept same, subject to the 
conditions and provisions contained herein. 

“17. I also warrant and declare that all answers and statements given in 
my application for this Policy of Insurance are true and correct and are given 
as warranties and that on the date this policy was received by me, that I was 
in good health and in an insurable condition. 

“H. E. Haynes.” 

[3] It is now well settled that the provisions of an application and of a policy 
to the effect that if false representations material to the risk are made in such 
application; or if insured is not in good health at the time the policy is delivered 
it shall be void, are valid enforceable provisions. Southern Surety Co. v. Ben- 
ton (Tex.Com.App.) 280 S.W. 551; and cases there cited; 24 Tex.Jur. p. 691, 

21. It is equally well settled that where in this character of policy an appli- 
cant in good faith gives correct information as to his health to the agent, and 
the agent without his knowledge or consent writes into the application false 
information, when the truth was made known to him, the insurer will be estop- 
ped to assert the invalidity of such policy based thereon. See American Nat. 
Ins. Co. v. Park (Tex.Civ.App.) 55 S.W.(2d) 1088 (writ refused) and cases 
there cited. This latter is the rule relied upon by appellee to sustain the trial 
court's judgment. This rule, however, presupposes good faith and want of neg- 
ligence on the part of the applicant. 

In the instant case, inasmuch as Harvey Haynes did not know what his aunt 
had told the agent of the association in connection with his application, and 
after he had received the certificate, had accepted it by signing his name thereto 
and thereby falsely certified that he was in good health at the time it was 
delivered to him, it may be seriously doubted whether his beneficiary, because 
of his own affirmative acts, is entitled to urge estoppel against the association 
to avoid the policy. But if it be conceded that regardless of this, that notice of 
his tubercular condition was given to the agent of the association, under the 
facts and circumstances shown, we have concluded that the association is not 
estopped to assert the invalidity of the policy. 

{4, 5] From the testimony above quoted, we think the conclusion is inescapable 
that Mrs. Bailey knew at the time she signed Harvey Haynes’ names to the appli- 
cation that because of his tubercular condition he could not obtain such insurance, 
if the true facts were made known to the association. And the further conclusion, 
we think, is also inescapable from what she and her daughter testified that the 
agent said, that the agent did not intend to place such information in the application. 
This testimony strongly implies a tacit collusion between the agent of the association 
on the one hand and the agent of the insured on the other to deceive the association 
as to the true state of health of Harvey Haynes and thereby procure said policy. 
If that were true, then the information giv en to the agent would not be imputed 
to the association. The law in this regard is well stated in 2 Am.Jur. § 379, p. 
298, as follows: 

“There is a well-established exception to the general rule that the knowledge 
of an agent is to be imputed to the principal in situations where the conduct of 
the agent is such as to raise a clear presumption that he would not communicate 
to the principal the facts in controversy, as where the agent acting nominally as 
such is in reality acting in his own business or for his own personal interest and 
adversely to the principal, or for any other reason has a motive or interest in 
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concealing the facts from his principal. * * * Such is also the case where the 
third persons, or their representatives, who claim the benefit of the imputation 
of the agent’s knowledge to the principal, collude with the agent to cheat or 
defraud the principal.” 

See, also, Mutual Life Ins. Co. of N. Y. v. Hilton-Green, 241 U.S. 613, 36 S.Ct. 
676, 60 1,.Ed. 1202; Zeidel v. Connecticut Gen. Life Ins. Co. (D.C.) 44 F.(2d) 843; 
or a. & Loan Ass’n v. Fitts, 120 Tex. 303, 39 S.W.(2d) 25; 24 Tex.Jur. 
§ 180, p. 927. 

(6, 7] In addition to the above grounds, in view of knowledge of Mrs. Bailey 
that Harvey Haynes was not insurable, and the statements made to her by the 
agent, she at least had every reason to believe that he would not place in the 
application the information that Harvey Haynes had tuberculosis. And if it be 
conceded, as urged by appellee, that there was no collusion shown between the 
agent of the applicant and the agent of the association to fraudulently obtain the 
policy, in view of the knowledge of Mrs. Bailey that Harvey Haynes was not 
insurable, and her testimony as to what the agent of the association had told her 
and the implication and inference in such statements that such policy could be 
obtained only by deceiving or misleading the officers of the association as to his 
health, we think any reasonable degree of prudence would have required her to 
read the application or otherwise learn its contents before she signed it. And 
her failure to do so under her own testimony and that of her daughter, if it did 
not amount to acquiescing in the fraud of the agent against his principal, was 
certainly such palpable negligence as to negative good faith. If she had read 
the application before she signed it, as under the circumstances she clearly should 
have done, the false statements would readily have been disclosed. Not only was 
this true, but the application provided: “I hereby declare and warrant that the 
answers set out above are complete and true and shall form the basis of a contract 
between me and the San Angelo Life & Accident Ass’n,” etc. (Italics ours.) 
And immediately above the applicant’s signature appeared the following: “Read 
this: I hereby certify that the above answers are true at this time, and if found 


to be untrue, * * * ” the association was authorized to cancel the policy. Under. 


these circumstances, the applicant did not merely warrant that the answers given 
to the agent were true, regardless of what he wrote into the application, but that 
the answers as “set out above” were true. That is, that the answers as recorded 
in the application were true. In such cases the decisions hold that it is the duty 
of the applicant to see to it that true answers are properly recorded in the appli- 
cation and his failure to read it before signing in such case constitutes such 
negligence on his part as to bar the right of recovery by his beneficiary. This was 
the express holding of this court in Sovereign Camp, W. O. W. v. Lillard (Tex. 
Civ.App.) 174 S.W. 619, 622 (writ refused); and to the same effect are the 
following authorities: Hemphill County Home Protective Ass’n v. Richardson 
(Tex.Civ.App.) 264 S.W. 294 (writ refused) ; Rockford Life Ins. Co. v. Tschiedel 
(Tex.Civ.App.) 61 S.W.(2d) 536, 538; Sovereign Camp, W. O. W. v. Newberry 
(Tex.Civ.App.) 87 S.W.(2d) 839; 24 Tex.Jur. § 176, p. 922. 

We conclude, therefore, that under the facts and circumstances shown by 
appellee the association was entitled to an instructed verdict in its favor, The 
judgment of the trial court is therefore reversed and judgment here rendered 
in favor of appllant. 

Reversed and rendered. 


SOVEREIGN CAMP, W. O. W. v. MARTINEZ et ux. No. 10400. 
Court of Civil Appeals of Texas. Galveston. May 20, 1937. 
Dissenting Opinion June 8, 1937. 

Rehearing Denied June 10, 1937. 

106 Southwestern Reporter (2d) 852. 

2. EYEWITNESS. 

A by-law of fraternal beneficiary association making provision of life and 
accident certificate for double liability in case of accidental drowning, dependent 
on testimony of at least one eyewitness held invalid as inconsistent with certificate 
which unconditionally agreed to pay for death by accidental drowning, with certain 
exceptions. 


(For other cases, see Insurance, Dec. Dig. § 718.) 
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Pleasants, C. J., dissenting. 

Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Acuon by Monico Martinez and wife against Sovereign Camp of Woodmen 
of the World. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Battaile & Burr, of Houston, for appellant. 

Burris & Benton, of Houston (F. F. Benton, of Houston, of counsel), for 
appellees. 

Graves, Justice. 

This appeal is from a judgment of the district court of Harris county, sitting 
without a jury, whereby the appellees (as beneficiaries of their deceased son, Ebelio 
Martinez were awarded a recovery against the appellant (a fraternal beneficiary 
association, duly incorporated) of $1,370 as the double indemnity benefit .of $1,000, 
together with statutory penalties and attorneys’ fees added for delay in payment, 
called for in event of accidental drowning, under a certificate of life and acci- 
dent insurance it had issued to Ebelio Martinez; the learned trial court, at appel- 
lant’s request, filed findings of fact and law in support of its judgment, those of 
fact having been agreed to by both sides, but those of law being challenged herein 
by the Sovereign Camp, upon the sole contention that the double indemnity so 
allowed the appellees, as for the accidental drowning of their son, was interdicted 
by the terms of the certificate the appellees sued upon, in that it expressly and 
validly conditioned appellant’s liability therefor upon its being established by the 
testimony of at least one other “eye-witness” to the occurrence than the assured 
member, that the death of the latter resulted from accidental drowning, which 
had not been done; in other words, that, by subdivision 10 of section 57 of its 
by-laws, it had specifically and legally limited its contractual obligation to pay 
the double indemnity provided for, only in those instances of accidental death 
by drowning where there had been shown to be such another “eye-witness” thereto. 
In support of such construction of the given by-law, it cites these authorities: 
Becker yv. Interstate Business Men’s Acc. Ass’n (C.C.A.) 265 F. 508; Couch, “Cyc. 
of Ins. Law,” p. 4669; Lundberg v. Interstate Business Men’s Acc. Ass’n, 162 
Wis. 474, 156 N.W. 482, Ann.Cas.1916D, 667; Roeh v. Business Men's Ass’n, 164 
Towa 199, 145 N.W. 479, 51 L.R.A.(N.S.) 221, Ann.Cas.1915C, 813; Rollins v. 
Business Men’s Ass’n, 204 Mo.App. 679, 220 S.W. 1022; Schumacher v. National 
Travelers’ Ben. Ass’n, 118 Kan. 523, 235 P. 844; Southern Travelers’ Ass’n v. 
Shattuck (Tex.Civ.App.) 2 S.W.(2d) 568 (writ of error refused); Supreme 
Ruling of Fraternal Mystic Circle v. Hoskins (Tex.Civ.App.) 171 S.W. 812; 
Werner v. Travelers’ Protective Ass’n (D.C.) 31 F.(2d) 803, affirmed in (C.C.A.) 
27 F.(2d) 96, 97: Wertheimer v. Travelers’ Protective Ass'n (C.C.A.) 64 F.(2d) 
435, 

The appellees, in turn, answer with these two counter considerations, together 
with their relied upon authorities, severally appended thereto: 

“(1) The ‘eye-witness’ by-law contained in Sc. 57, Paragraph 10, of the 
Constitution, Laws, and By-Laws of the appellant, by its terms is made subject 
to the provisions of the certificate, and, being inconsistent with its provisions, 
the by-laws can present no defense to appellees’ cause of action. 1 Couch on 
Insurance, 338, § 168; Francis v. Inernational Travelers’ Ass’n (Tex.Civ.App.) 
260 S.W. 938, affirmed in 119 Tex. 1, 23 S.W.(2d) 282; McCoy vy. Northwestern 
Mut. Relief Ass’n, 92 Wis. 577, 66 N.W. 697, 47 L.R.A. 684; Pledger v. Business 
Men's Ass’n (Tex.Com.App.) 228 S.W. 110.” 

_ “(2) The ‘eye-witness’ By-Law, being Sec. 57,,Subd. 10, of appellant's Constitu- 
tion, Laws and By-Laws, cannot prevent recovery by appellees under the double- 
indemnity provision of the benefit certificate, because the By-Law is void and 
invalid, being against public policy in attempting to control and modify the 
procedure of the courts, to make rules of evidence, and oust the courts of their 
jurisdiction. Article 3713, Revised Civ.Stat.1925; Bankers’ Health & Acc. Ass’n v. 
Wilkes (Tex.Civ.App.) 209 S.W. 230, 233, error refused; International Travelers’ 
Ass'n v. Branum, 109 Tex. 543, 212 S.W. 630, reversing and remanding (Tex.Civ. 
App.) 169 S.W. 389; International Travelers’ Ass’n v. Powell, 109 Tex. 550, 212 
S.W. 931; Rollins v. Business Men’s Ass’n, 204 Mo.App. 679, 220 S.W. 1022, South- 
ern Travelers’ Ass’n vy. Shattuck (Tex.Civ.App.) 2 S.W.(2d) 568, error refused; 
Sovereign Camp v. Robinson (Tex.Civ.App.) 187 S.W. 215, error refused; Sov- 
creign Camp vy. Boden (Tex.Civ.App.) 286 S.W. 330, affirmed in 117 Tex. 229, 1 
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S.W.(2d) 256, 61 A.L.R. 682; 10 Texas Jurisprudence, 210; Werner v. Travelers’ 
Protective Ass’n, 37 F.(2d) 96, 97; Wertheimer v. Travelers’ Protective Ass'n 
(C.C.A.) 64 F.(2d) 435.” 

The classes of cases, thus severally invoked by the parties, as concerns the 
single theorem so relied upon by appellant, seem to this court to respectively apply 
two different but well-recognized rules of law that run along legal parallels; that 
is, those of appellant reflect holdings that such an insurer may in its contract 
with the member, by proper provision with that objective, specially except from 
the coverage an accidental death by drowning when there is in fact no other eye- 
witness thereto than the member himself, while those of the appellees exemplify 
instances where the legal and reasonable effect of the agreement, properly 
construed, is not just to fix the kind or character of the accident covered, but 
to require the claimant to establish the accidental character of the drowning by 
the testimony of at least one person other than the member, who was an eyewitness 
to it, which contravenes our expressd public policy. 

If that be sound the only remaining inquiry on that feature is Which class 
does this policy fall in? 

As apropos, the facts deemed material on the whole case will now be briefly 
recapitulated : 

The court found as a fact that Ebelio Martinez met his death from bodily 
injury effected solely through external, violent, and accidental means, directly and 
independently of all other causes; that is, by accidental drowning; that appellant 
had promptly paid the initial $1,000 death benefit for the death, but refused pay- 
ment of the double indemnity specified, on the ground it was not liable therefor; 
that none of the exceptions set out in the double indemnity rider to the certificate 
existed; that the fact that the drowning of Ebelio Martinez was accidental was 


not established by the testimony of at least one person other than deceased, who 


was an eyewitness to such drowning. 
The double indemnity agreement in the certificate itself, and subdivision 10, 
section 57, of the by-laws, are as follows, the italics being added thereto: 
“Supplementary Agreement attached to and made a part of and subject to 
the terms and conditions of a certificate of membership in the Sovereign Camp 
of the Woodmen of the World No. 1L-942034-I, on the life of E. Martinez, the 


member. 
“Double-Indemnity Benefit : 


“The Association will pay Two Thousand Dollars, less any indebtedness to 
the Association hereon, in leu of the face amount of said certificate, upon receipt 
of due proof that the death of the member resulted, directly and independently of 
all other causes, from bodily injury effected solely through external, violent, and 
accidental means and within sixty days after sustaining such injury. This Double 
Indemnity Benefit shall not apply if the member’s death resulted from self-destruc- 


tion, whether sane or insane; from any violation of the law by the member; from 


military or naval service in time of war; from riot, insurrection, or war, or any 
act incident thereto: from engaging, as a passenger or othewise, in submarine or 
aeronautic operations: from participating in professonal automobile racing; from 
physical or mental infirmity: or directly or indirectly from illness or disease of 
any kind. The Association shall have the right and opportunity to make an 
autopsy.” 

“Sec. 57. The following conditions; except as otherwise provided in the certif- 
icate, shall apply to every beneficiary, and shall be binding on both the member 
and the beneficiary : ; 

“Tenth. The Association shall not be liable for the payment of double indem- 
nity under 4 beneficiary certificate providing for double indemnity in case o 
the death of the member by accident, where it is claimed that death resulted from 
accidental drowning, cutting, poisoning, hanging, discharge of fire arms or shoot- 
ing, unless the fact that such drowning, cutting, poisoning, hanging, discharge of 


fire arms or shooting was accidental shall be established by the testimony of at 
least one person other than the member, who was an eye witness to such drowning, 


cutting, poisoning, hanging, discharge of fire arms or shooting.” 


{1, 2] The material conclusions of law of the able trial court were: (1) That 
the proofs of Ebelio Martinez’s death by accidental drowning entitled the appellees 
to the $1,000 double indemnity awarded them; (2) that subdivision 10, section 57, 
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of appellant’s constitution and by-laws was void and invalid, hence constituted no 
defense to its liability under the double indemnity clause of the policy. 

On consideration of the record, this court not only approves the quoted legal 
conclusion, but also the appellees’ further objection that the by-law pleaded in 
bar of the double recovery awarded presented no defense against it, because 
inconsistent with the certificate itself. ‘ 

It seems clear that the facts of this cause do not classify it with those relied 
upon by the appellant, of which the Shattuck and Wertheimer Cases cited by it 
supra are outstanding examples, in that in those two cases, et id genus omne, the 
insurance contract itself was one simply, plainly, and specifically limiting the 
liability of the insurer to that particular kind of accidental death where there was 
no other eyewitness except the member himself, not undertaking in any manner to 
prescribe how the fact of accidental death should be established in court; whereas 
in the case at bar, as in that of Rollins, Wilkes, and others cited supra by the appel- 
lees, the plain objective of the language used was not in advance to fix the kind 
or character of accidental death to be covered, but to provide that -when any 
litigants claimed or sued in court seeking to hold the appellant for the double 
indemnity it had in the main contract itself, that is, the certificate, unconditionally 
agreed to pay for death by accidental drowning, save only in nine specified instances, 
that they Should be required to establish the fact itself that the drowning had been 
accidental in a manner not provided by our law; that is, contrary to the provisions 
of R.S. art. 3713, that it must be done by the testimony of at least one other eye- 
witness to the drowning than the deceased himself; reduced to its ultimate, this 
provision simply amouned to undertaking by the contract—not to limit the liability 
to a particular class or kind of accidental death as such, but to set at naught the 
law of the state as to how litigious controversies should be settled, substituting 


instead the agreement of the parties to the contract involved upon a different 


method. And if that be its effect, it clearly falls within the ban of the authorities 
the appellees have so cited. 

It is recognized that in the only two Texas appellate court cases involving eye- 
witness clauses in such policies, to which this court has been referred, that is, 
the Wilkes and Shattuck Cases cited supra, the former was decided upon a finding 
of fact that there had been another eyewitness present, and that the latter, as seems 
to us, is easily distinguishable from this cause, in that the insurer there unmistak- 
ably contracted that it would not be liable for a particular kind of accident, for 
instance, when no eyewitness was present; it is still true, however, that the 
policy involved in the Wilkes Case, containing as it did this provision: “the cdlaim- 
ant shall establish the accidental character of the injury by the testimony of at 
least one eyewitness to the accident other than the insured himself,” was not in 


legal effect in anywise distinguishable from the by-law here, and that that court 
considered its validity doubtful, “Inasmuch as this clause endeavors by contract 


to fix rules of evidence binding upon courts of justice, and to control judicial 
proceedings,” 


Little need be added, it is thought, to point out such a repugnance between the 
invoked by-law, and the unconditional obligation in the certificate itself in this 
instance binding the appellant to pay the double indemnity upon the occurrence of 
death by accidental means as therein specified: it then goes further, and by the 
principle of exclusion, particularizes nine conditions only of accidental death 
under which the double indemnity would not apply, thereby in effect plainly 


saying it would be payable in all others, the absence of an additional eyewitness 
to the death not being one of them; since, further, under the express recitation 


at the beginning of by-law 57, the eyewitness requirement was only to apply in 
case it had not already been otherwise provided in the certificate itself, it seems 
no further indication of an existing repugnance is needed. 

There is no contention presented there that this contract was ultra vires of 
the association to make, nor could there well be in the circumstances; neither is 
there any doubt, under our holdings, that its provisions will not only be construed 


most strongly against the insurer, but also that this by-law 57, being in its terms 


and purport subject to the provisions of the certificate, cannot have the effect of 
limiting or rendering useless the unconditional obligation so first expressed in 
the quoted certificate. 

Without further discussion, the judgment will be affirmed. 

Pleasants, Chief Justice (dissenting). 
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1 am constrained to dissent from the opinion of the majority of this court 
affirming the judgment of the trial court. 

There is no conflict in the testimony, all of which shows that the deceased 
insured, while on a boat party down the Houston Ship Channel, with a number 
of friends, became intoxicated and was drowned by falling, jumping, or being 
pushed or thrown overboard. No one saw how the deceased went overboard, and 
no one saw him in the act of drowning. After the boat had returned from the 
trip down the channel, it was discovered that Ebelio Martinez, the insured, was 
missing, and a complete search was made for the deceased. Approximately four 
days from the date of the boat party a body was found near Brady’s Island afloat 
in the channel. This body was identified as being that of Ebelio Martinez. With 
this addition, the facts are sufficiently stated in the majority opinion. 

There is no real difference in the facts of this case and the facts in the case 
of Southern Travelers’ Ass’n v. Shattuck (Tex.Civ.App.) 2 S.W.(2d) 568, and 
the other cases cited by appellant. It seems to me that the distinction drawn by 
counsel for appellee and the authorities cited by them which the majority opinion 
approves and follows is an exhibition of mental gymnastics “that would a hair 
divide; ’twixt its northwest and its southeast side.” 

It may be a deficiency in his powers of imagination, but the argument of the 
appellee that the provisions of the insurance certificate and the by-laws of the 
association pleaded by appellant as limiting its liability, “are invalid and void, 
being against public policy in attempting to control and modify the procedure of 
courts, to make the rules of evidence, and divest the courts of their jurisdiction,” 
finds no lodgment in the mind of the writer. 

It seems clear to the writer, that whatever may be the rule in other jurisdic- 
tions, the Shattuck Case, supra, in which a writ of error was denied by our 
Supreme Court, is conclusive against appellees’ contention. 

Having reached this conclusion, I respectfully dissent from the opinion of the 
majority affirming the judgment, which, in my opinion, should be reversed and 
judgment here rendered in favor of appellant. 

On Appellant’s Motion for Rehearing. 

Graves, Justice. 

The motion for rehearing has been carefully considered, but this court is 
unconvinced of error in its original disposition of the cause; since our former 
opinion therein was filed, the San Antonio Court of Appeals, in Sovereign Camp 
v. De Martinez, 103 S.W.(2d) 995, 998, in what this court considers to be a sound 
interpretation, gives the same construction to appellant’s “eye-witness” clause in 
section 57, paragraph 10, of its by-laws, as was given by this court, differentiating, 
in necessary effect, this case from that of Southern Travelers’ Association vy. 
Shattuck (Tex.Civ.App.) 2 S.W.(2d) 568, in this language : 

“A careful reading of the double indemnity rider with its general excepted 
risks on the face thereof, together with the quoted provision, leads us to the 
conclusion that the quoted by-law is not an excepted risk at all but a rule of evi- 
dence. The provision does not classify accidental deaths that will or will not be 
compensable, as did the provision in Southern Travelers’ Association vy. Shattuck 
supra, but only provides payment for accidental deaths which may be established 
by one eyewitness other than the member. There may be an accidental death 
where there are twenty eyewitnesses under the quoted provision, but, if one of 
the number is not presented on the trial, no compensation is allowed. * * * Ii 
the provision had classified accidental deaths with an eyewitness other than 
the insured, and accidental deaths without an eyewitness other than the insured, 
providing for the payment for the former, and denying payment for the latter, 
it would clearly come within the rule as announcted in the Shattuck Case, supra, 
and we would be compelled to follow it. It seems clear to us that by the quoted 
by-law provision the association says: ‘We are dissatisfied with the rule of evidence 
which allows accidental injury to be proven by circumstantial evidence, not- 
withstanding the fact that it has been recognized as a just and salutary rule through 
the ages. Unless you are able to establish your case by one eye-witness testifying 
on the trial other than the member, there will be no liability.’ 

“Our statute, article 3713, provides: ‘The common law of England as prac- 
ticed and understod shall, in its application to evidence, be followed and_prac- 
ticed by the courts of this State, so far as the same may not be inconsistent with 
this title or any other law.’ 
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“We need cite no authority to demonstrate that under the common law of 
England a case could be made on circumstantial evidence which would be sufficient 
to sustain an action for accidental injury by gun-shot wounds, and of course it is 
not contended that we have any statute in Texas changing the common-law rule. 
Therefore it follows that the quoted provision of the by-laws of the association 
offends against this statute. Likewise we believe that it is an unreasonable by-law.” 

It is true that the facts in the cause before that’ court were not identical with 
those here exisitng, but that is immaterial as affects the court’s view concerning 
the wing of the by-law, upon which alone reliance is had in this cause. 

The rehearing will be refused. 

Pteasants, C. J. dissenting. 


KENNEDY v. MODERN WOODMEN OF AMERICA. No. 5673. 
Supreme Court of Utah. June 23, 1937. 
69 Pacific Reporter (2d) 508. 
1, INSURANCE CONTRACT. 

The constitution and by-laws of a fraternal benefit society were an integral 
part of the contract of insurance made on issuance of fraternal term life 
certificate.’ 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2, REINSTATEMENT. 

Under constitution and by-laws of fraternal benefit society requiring payment 
of dues, premiums, and arrearages by lapsed member on reinstatement within 6 
months, where lapsed member paid no dues, premiums, and arrearages, and applied 
for new fraternal term life certificate over 6 months after lapse of old certificate, 
beneficiary under new certificate could not recover on theory that new certificate 
reinstated member.* 

(For other cases, see Insurance, Dec. Dig. § 759.) 

3. EXTENDED INSURANCE. 

Under fraternal term life certificate providing for “extended insurance” without 
further payment of premiums if payments were regularly made for 3 years and 
written request was made, where prior certificate lapsed after 34 monthly pay- 
ments and member paid 4 monthly payments under such subsequent certificate, 
made no written request for “extended insurance,” and allowed subsequent cer- 
tificate to lapse, society was not, liable. 

(For other cases, see Insurance, Dec» Dig. § 750.) 

4, REINSTATEMENT. 

The by-laws and articles of association of fraternal benefit society constituted 
part of insurance contract on issuance of term life certificate, and provision 
thereof that certificate issued in exchange for prior issue should be deemed new 
insurance barred recovery from society on theory that issuance of second certificate 
to member who had allowed prior certificate to lapse reinstated lapsed certificate. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

Appeal from Third District Court, Salt Lake County; O. W. McConkie, Judge. 

Action by Bertha M. Kennedy against Modern Woodmen of America. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Paul E. Reimann, Richard S. Johnson, and Clarence F. Williams, all of Salt 
Lake City, and K. C. Tanner, of Portland, Or., for appellant. 

George G. Armstrong, of Salt Lake City, and Geo. S. Perrin and Geo. H. 
McDonald, both of Denver, Colo., for respondent. 


AMERICAN NAT. INS. CO. v. BRANCH. 


Supreme Court of Appeals of Virginia. June 10, 1937. 
191 Southeastern Reporter 668. 


1. GROUP POLICY. 
_A death benefit certificate issued under a group policy to wife of member of 
unincorporated association did not constitute the entire contract between the insur- 
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ance company and insured, and to ascertain rights under certificate court was 
required to look also to the group policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. GROUP POLICY. ’ ; 

A death benefit certificate issued to wife of member of unincorporated 
association under a group policy, though not a complete contract of insurance in 
itself, was evidence that group policy was in existence and in full force and 
effect, that it was in possession of association, and that insured was protected 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. BURDEN OF PROOF. Ma - 

Where member of unincorporated association, who was beneficiary under a 
death benefit certificate issued to his wife under a group policy, offered in evidence 
certificate and proved that he was member in good standing of association, that 
wife was entitled to insurance under constitution and by-laws of association, that 
all required premiums had been promptly paid, that necessary proof of loss had 
been filed, and that payment of claim had been demanded and refused, member 
made out prima facie case of existence of group policy and right to recover there- 
under, imposing duty on insurer to produce evidence that policy was no longer 
in effect. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

8. AGE OF INSURED. 

In suit on death benefit certificate, wherein insurer’s defense was that insured 
had obtained certificate by making false statement as to her age, correct date of 
insured’s birth was for jury, though insured in application for other policy with 
another insurer gave different age, and though husband of insured on cross- 
examination admitted that he did not know insured’s age. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9. PRESUMPTION. 

The statement of insured as to age in application for policy is presumed to be 
correct, and burden of overcoming presumption is on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

10. BURDEN OF PROOF. 

In suit by beneficiary on death benefit certifieate, wherein insurer’s defense 
was that insured obtained policy by false statement in application as to her age, 
whether insurer carried necessary burden of proof to overcome presumption that 
insured correctly stated age was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Error to Circuit Court of city of Portsmouth; B. D. White, Judge. 

Suit by Marmaduke W. Branch against the American National Insurance 
Company. To review judgment in favor of the plaintiff, the defendant brings 
error. 

Affirmed. 

Argued before Holt, Hudgins, Gregory, Browning, Eggleston, and Spratley, JJ. 

Robert F. McMurran, of Portsmouth, for plaintiff in error. 

A. A. Bangel, of Portsmouth, for defendant in error. 

EccLeston, Justice. 

On July 24, 1930, Marmaduke W. Branch was a member in good standing of 
Local Union No. 178, at Portsmouth, Va., of the International Brotherhood of 
Boiler Makers, Iron Ship Builders and Helpers of America, an unincorporated 
association hereinafter called the International Brotherhood, with headquarters 
at Kansas City, Kan. 

On that date his wife, Alma Hortense Branch, filed a written application with 
the Portsmouth lodge for death benefit insurance in the sum of $1,000, to which 
she was entitled under the constitution and by-laws of the International Brother- 
hood. The application stated that the said insurance was “to become an obligation 
of the American National Insurance Company in accordance with the terms, 
provisions and conditions of the existing policy contract with the International 
Brotherhood of Boiler Makers, Iron Ship Builders and Helpers of America, after 
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this application has been approved by the Secretary-Treasurer of the International 
Brotherhood of Boiler Makers, Iron Ship Builders and Helpers of America and 
accepted by the Home Office of the American National Insurance Company,” 
and was to be payable to Marmaduke W. Branch. 

The application was duly approved by the said secretary-treasurer of the 
International Brotherhood, and accepted by the home office of the American 
National Insurance Company, which, on September 1, 1930, issued and delivered 
to the insured a certificate in the following words and figures, to wit: 

“American National Insurance Co. of Galveston, Texas 
“Certificate No. V—1957 Age—55— 
“This Is To Certify That 
International Brotherhood of Boiler Makers, Iron Ship Builders 
and Helpers of America 
of Kansas City, Kansas, has contracted to insure 
The life of ....Alma Hortense Branch, ....wife.... of Member ....Marma- 
duke W. Branch.... Local Union No. 178 City of ....Portsmouth...., State or 
Province of ....Virginia.... with 
“American National Insurance Company 
“Galveston, Texas 

“And it is understood that the benefits shall be: 

“I Death from any cause 

“II Death by accident 

“The above benefits are to be payable in conformity with the policy contract 
now held by the International Brotherhood of Boiler Makers, Iron Ship Builders 
and Helpers of America, at their Home Office, in Kansas City, Kansas, to —— 
Marmaduke W. Branch — Husband ——, the beneficiary named by the insured with 
the right reserved by her to change the beneficiary. No assignment of the insur- 
ance herein refered to shall be valid. It is further agreed that all claims arising 
under this certificate must be sent to the International Brotherhood for approval, 
and the interpretation of the rights of the insured hereunder shall be in conformity 
with the policy contract, above referred to; but this certificate shall not continue 
in force unless the above named member, a relative of the Insured, is a member 
of the International Brotherhood in good standing, or deceased; and unless the 
insurance premiums herein are paid as required by the Constitution and by-laws of 
said International Brotherhood. 

“Moreover, if the member, named herein, secures a withdrawal card from 
the International Brotherhood and continues to pay the insurance premiums 
required of him under its Constitution and by-laws, this insurance will remain 
in force except for the provision for Double Idemnity, which shall automatically 
terminate. 

“Conversion Privilege 

“Any relative of a member of the International Brotherhood covered by this 
policy shall, in case of termination for any reason whatsoever, be entitled to have 
issued to her by the Company, without evidence of insurability, upon application 
to the Company made within thirty-one days after such termination and upon 
payment of the premium applicable to the class or risk to which she belongs and 
to the form and amount of the policy at her then attained age, a policy of life 
insurance on any one of the forms customarily issued by the Company, except 
term insurance, in an amount equal to the amount of protection under such group 
insurance policy at the time of termination. 

“The insurance provided for by said policy contract for the relative named 
herein terminates with the termination (except by death) of membership of the 
above named member in the International Brotherhood. However, the insured, 
named herein, may elect to avail herself of the conversion privilege recited above. 

“American National Insurance Company. 
“W. J. Shaw W. L. Moody, Jr. 
“Secretary President 
“Newton E. Gorton 
“Actuary 


“Approved by Chas. F. Scott 
“Sec.-Treas. International Brotherhodd 
“Dated September Ist, 1930. Examined by 
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“Keep this insurance in force by paying your premiums quarterly, semi- 
annually or annually in advance.” 5 Bee 

Mrs. Branch died on December 18, 1935, and due proof of loss was furnished 
to the Insurance Company. Upon its refusal to pay the claim this suit followed. 

The Insurance Company filed a plea of general issue and grounds of defense, 
in which it alleged: 

“First: That this deféndant did not insure the life of Alma Hortense Branch 
as alleged in the notice of motion. ; 

“Second: The said Alma Hortense Branch was not eligible for insurance of 
this kind because she was more than fifty-six years and six months old at the 
time she alleges she took out the alleged policy. 

“Third: That no policy of insurance was issued upon her life by this defend- 
ant.” 

To prove his case Marmaduke W. Branch introduced in evidence the above 
application and certificate, together with proof that he was a member in good 
standing of the International Brotherhood, that his wife was entitled to this 
insurance under the constitution and by-laws of the association, that all premiums 
required of the insured had been promptly paid, that the necessary proof of loss 
had been filed with the Insurance Company, and that payment of the claim had 
been demanded and refused. None of these facts were controverted by the Insur- 
ance Company. 

The trial resulted in a verdict of $1,000 in favor of the plaintiff below, on 
which the trial court entered judgment. The assignment of error is to the action 
of the court in not striking the plaintiff’s evidence and in failing to set aside the 
verdict on the ground that it was unsupported by the evidence. 

The first contention of the Insurance Company is that the certificate offered in 
evidence by the plaintiff below is not a complete insurance contract; that the basis 
of the liability, if any, of the Insurance Company is the “group policy” referred 
to in the certificate and therein stated to have been issued by the Insurance 
Company to the International Brotherhood and held by the latter; “that the 
plaintiff had failed to show the existence of any ‘group policy’ covering the life 
of Alma Hortense Branch and that if such a policy existed the plaintiff had failed 
to prove it was still in force or that any premiums had been paid thereon to keep 
it in force.” 

There is no claim that the group policy was not actually in existence, or that 
it had, in fact, been canceled or forfeited for the nonpayment of premiums. The 
contention is that, in the absence of affirmative proof that the group policy was in 
eer or that it had not been canceled or not forfeited, there can be no recovery 
nere. 

[1] There is no doubt about the correctness of the position that the certificate 
does not constitute the entire contract of insurance between the Insurance Company 
and the insured. Boseman v. Connecticut General Life Ins. Co., 57 S.Ct. 686, 81 
L.Ed. , decided April 26, 1937. Consequently, when the interpretation of the 
contract itself is involved, in order to ascertain the rights of the parties, we must 
look to the group policy and not merely to the certificate held by the insured. 

Hence we find many cases which lay down the broad proposition that the 
beneficiary cannot recover on an individual life certificate, furnished in accordance 
with the requirements of the group policy, without offering in evidence the latter or 
accounting for its absence. See 1 Couch on Insurance, § 29, pp. 44, 45: Steffen v. 
Equitable Life Assurance Society (Mo.App.) 64 S.W.(2d) 302, 305, 306; Wann v. 
Metropolitan Life Ins. Co. (Tex.Com.App.) 41 S.W.(2d) 50, 52, 53; Thull v. 
Equitable Life Assurance Society, 40 Ohio App. 486, 178 N.E. 850, 851; Seavers v. 
Metropolitan Life Ins. Co., 132 Misc. 719, 230 N.Y.S. 366. 

[2] But in the instant case the issue was, as stated by the Insurance Company 
in its petition for a writ of error, “the existence of any ‘group policy’ covering 
the life of Alma Hortense Branch.” Therefore, while the individual certificate is 
not.a complete contract of insurance in itself, it is, we think, evidence of the fact 
that the group policy was in existence—in full force and effect; that it was in 
possession of the International Brotherhood at its home office; and that she, the 
insured, was protected thereby.’ Indeed, this was the very purpose of the cer- 
tificate, which is signed by both the Insurance Company and the International 


‘Roseman v. Connecticut General Life Ins. Co., supra. 
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Brotherhood. It was the only evidence of the existence of the group policy given 
the insured by the Insurance Company. 

[3] When the plaintiff below offered in evidence the certificate and proved 
that he was a member in good standing of the International Brotherhood, that 
his wife was entitled to this insurance under the constitution and by-laws of 
the association, that all premiums required of the insured had been promptly 
paid, that the necessary proof of loss had been filed, and that payment of the 
claim had been demanded and refused, this made out a prima facie case of 
the existence of the group policy and his right to recover thereunder. The bur- 
den was then on the insurance Campany to produce evidence, if any there was, 
that the policy was no longer in force or effect, and that it had been canceled 
or forfeited by reason of the fact, if it were true, that the International 
Brotherhood had failed to pay its share of the premium thereon. This infor- 
mation was exclusively in the possession of the Insurance Company and the 
plaintiff had no access thereto. 

[4] It may be said in passing that, if the group policy was not in existence, 
or had been canceled or forfeited for the nonpayment of premiums, it is incon- 
ceivable that the Insurance Company would have failed to introduce evidence to 
that effect. Indeed, the fact that it failed to disclose such information on the 
subject as was exclusively in its possession, raises a strong presumption that 
such evidence would have operated to its prejudice. National Surety Co. v. 
Rountree, 152 Va. 150, 163, 147 S.E. 537; —* Cole, 161 Va. 116, 125, 170 S.E. 
621; Robinsen vy. Commonwealth, 165 Va. 880, 183 S.E. 254. 

Certainly there is no evidence that sae the insured or the beneficiary 
had any notice that the group policy had been forfeited or canceled. On the 
contrary, the evidence is that the insured faithfully and promptly paid all pre- 
miums which were required of her in order to keep this insurance in effect. 
For the Insurance Company to have accepted premiums from the insured after 
the group policy had been forfeited or canceled would have been a gross fraud 
on her. 

Sun Life Assurance Co. v. Coker, 187 Ark. 602, 61 S.W.(2d) 447, was a 
siinilar suit on a group policy where the beneficiary introduced in evidence only 
the certificate held by him. The same defense was interposed there as here, 
iamely, that there was no proof that the group policy was still in force and 
effect, or that the premium had been paid thereon. There it was held that the 
intreduction of the certificate made out a prima facie case of the existence of 
the group policy since it was not in possession of the beneficiary and he had 
no access thereto; and, furthermore, that the failure to pay the premium on 
the group policy, which was the duty of the employer and not of the employee, 
was an affirmative defense, the burden of proving which rested on the insur- 
ance company. To the same effect see Equitable Life Assurance Society v. 
McDonald, 261 Ky. 148, 87 S.W.(2d) 123, 124, 125; Equitable Life Assurance 
Society v. Smith, 260 Ky. 56, 83 S.W.(2d) 885, 886; Schaller v. Metropolitan Life 
Ins. Co., 286 Ill.App. 606, 3 N.E.(2d) 296; Missouri State Life Ins. Co. v. Copas, 
205 Il. App. 478, 481; Smith v. Equitable Life Assurance Society, 205 N.C. 387, 171 
S.E. 346, 350. 

In support of its position the Insurance Company relies on International 
Brotherhood of Boiler-Makers, etc., v. Wood, 162 Va. 517, 175 S.E. 45, in which 
we dealt with a group policy issued by the American National Insurance Com- 
pany, the plaintiff in error here, to the identical International Brotherhood of 
which the plaintiff below was a member. That was a suit for disability benefits. 
There the insured, Wood, offered in evidence the certificate—such as was pro- 
duced here—signed by both the American. National Insurance Company and by 
the International Brotherhood, certifying that he was covered under the group 
policy therein referred to. But the group policy was not offered in evidence, 
ner was there any proof that it was in force at the time Wood was disabled. 
Upon this state of the record the lower court instructed the jury that there 
could be no recovery against the Insurance Company, and there was a verdict 
and judgment in its favor. There was, however, a judgment in favor of Wood 
against the International Brotherhood, which obtained a writ of error thereto 

15] There was no assignment of error or cross-error to the action of the 
court in instructing the jury that there was no liability on the Insurance Com- 
pany, and for that reason we expressly said (162 Va. 517, at page 525, 175 S.E. 
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45, 47) that “we are here concerned with this action only as an action against 
the International Brotherhood.” It is true that we further said (162 Va. 517, at 
page 555, 175 S.E. 45, 59): “The court in instruction 3-D correctly told the jury 
that there could be no recovery against the American National Insurance Com- 
pany.” But, since the liability of the Insurance Company was in no way involved 
in that appeal, the expression of approval of this instruction was obiter dictum 
and, therefore, is not controlling here. 

The Insurance Company next contends that the verdict of the jury should 
have been set aside and a final judgment entered for it, because in the applica- 
tion filed for the insurance Mrs. Branch stated that she was born on September 
11, 1875, whereas, in fact, she was born on September 11, 1870. Both the appli- 
cation and the by-laws stated that insurance of the character here involved was 
limited to those under the age of fifty-six years and six months. If the date 
of her birth was September 11, 1875, as stated in the application, then Mrs. 
Branch was insurable. If, on the other hand, she was born in 1870, she was 
more than sixty years of age when the application was filed and hence was not 
insurable. 

The Insurance Company proved that in two applications for insurance signed 
by Mrs. Branch and filed with the Life Insurance Company of Virginia, one 
dated May 5, 1900, and the other dated March 5, 1929, she gave the date of her 
birth as September 11, 1870. 

The plaintiff below testified, both on direct and on cross-examination, that 
his wife was born in 1875; that she was ten years younger than he, and that he 
was born in 1865. It is true that in response to one question on cross-examination 
he answered, in a rather exasperated manner, that he did not know how old 
she was. 

[6, 7] The fact that the plaintiff thus contradicted himself did not, of course, 
disqualify him as a witness. In such circumstances the jury was the judge of 
his credibility and what weight should have been given to his testimony. Pitt 
v. Metropolitan Life Ins. Co., 161 Va. 599, 606, 171 S.E. 488. 

[8] Under this evidence we think the correct date of the birth of Mrs. 
Branch was a question for the jury. 

[9] It is well settled that the statement of the insured as to his age, in the 
application for a policy, is presumed to be correct, and the burden of overcoming 
this presumption is on the insurer. 8 Couch on Insurance, § 2247-a, p. 7342; 
4 Cooley’s Briefs on Insurance (2d Ed.) p. 3163; Southern Ins. Co. v. Wilson, 
214 Ala. 373, 108 So. 5; Wolen v. Metropolitan Life Ins. Co., 287 Ill.App. 415, 
5 N.E.(2d) 249, 252. 

[10] It was for the jury, not for the court, to say whether the insurer had 
carried the necessary burden of proof. 

On the whole, our conclusion is that there is no error in the judgment com- 
plained of, and the same is accordingly 

Affirmed. 


MEADOWS v. PEOPLES LIFE INS. CO. No. 8483. 
Supreme Court of Appeals of West Virginia. March 23, 1937. 
Rehearing Denied June 17, 1937. 

Concurring Opinion June 22, 1937. 

191 Southeastern Reporter 852. 


1. CREDIT. 

Whether insurer’s agent extended credit to insured for first week’s premium 
on industrial life policy, and whether agent delivered policy to insured on condition 
that it would not become effective until insured paid first week’s premium held 
for jury in view of conflicting testimony on questions. 

(For other cases, see Insurance, Dec. Dig. 8 668[3].) 

. UNCONDITIONAL DELIVERY. 

Agent’s unconditional delivery of industrial life policy to insured as complete 
and executed contract, under express agreement that agent would extend credit 
for first week’s premium, held waiver of provision in policy that weekly premium 
should be paid in advance, and hence insurer was liable under policy for insured’s 
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death which occurred before expiration of period of grace for payment of sub- 
sequent premiums (Code 1931, 33-7-13). 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Syllabus by the Court. 

A provision in a policy of industrial life insurance that the weekly premium 
shall be paid in advance, may be waived as to the initial premium by the uncondi- 
tional delivery of the policy to the insured as a complete and executed contract, 
under an express agreement between the insured and the insurer’s agent that he 
would give credit for the first week’s premium, and in such case, the insurer 
is liable in case of the death of the insured before the expiration of the period of 
grace for payment of subsequent premiums. 

Hatcher, J., dissenting. 

Error to Circuit Court, Kanawha County. 

Action by William E, Meadows against the People’s Life Insurance Company. 
To review a judgment of nil capiat, plaintiff brings error. 

Reversed and remanded for further proceedings. 

Salisbury, Hackney & Lopinsky and Lon G. Marks, all of Charleston, for 
plaintiff in error. 

D. Boone Dawson, of Charleston, for defendant in error. 

MAXWELL, Judge. 

This is an action on a two hundred and fifty dollar industrial life insurance 
policy issued November 13, 1933, by People’s Life Insurance Company, defendant, 
on the life of Mae Meadows. The beneficiary under the policy is the plaintiff, 
William E. Meadows, husband of the insured. She died December 2, 1933. 

The court directed a verdict for the defendant and entered judgment of nil 
capiat against the plaintiff, and of this he is here complaining on writ of error. 

[1] On the solicitation of an agent of the defendant at the Meadows home in 
the city of Charleston, November 1, 1933, Mae Meadows signed applications for 
insurance on her own life and on the life of each of her four children. The 
premiums were to be nineteen cents a week on the woman’s policy and forty-two 
cents weekly on the children’s policies. The latter policies do not concern us in 
this controversy. 

As to the Mae Meadows policy there is no claim by the plaintiff that any pre- 
mium subsequent to the first was paid, it being urged that under the four-weeks’ 
grace period provided by the policy, it was in force and binding on the defendant 
when the insured died. 

The sharp controversy of fact which this record presents revolves around 
the initial weekly premium of nineteen cents on the Mae Meadows policy. 

The policy was delivered to the insured at her home twelve days after she 
had made application therefor. The plaintiff contends and undertook to prove 
that the policy was delivered to his wife by an agent of the defendant under an 
arrangement between her and the agent whereby he was to pay the first premium 
to the company and she was to reimburse him within a few days when her husband 
should receive his semi-monthly pay. In support of his proposition that there was 
such extension of credit by the agent to the insured, the plaintiff called as a wit- 
ness a young woman, living in the Meadows home, who testified that she heard 
the initial conversation between Mae Meadows and the agent, and that he then 
= the applicant he would pay the first premium for her and she could repay 

Im, 

The defendant’s agent and an associate who was with him at the Meadows 
home testified that the plaintiff's said witness was not present when they had 
their conversation with Mae Meadows; that a woman (maybe the witness) came 
into the house after they had concluded their business with Mrs. Meadows and 
as they were leaving. The company asserts that the agent would have had no 
right to extend credit even if he had desired to do so, but, it says that he did not 
attempt it. Sustaining the defendant’s contention that the agent did not extend 
credit to Mae Meadows nor promise to pay the initial premium for her, the two wit- 
nesses for the defendant testified that no such undertaking was entered into, and 
that later, the policy was delivered on condition that she and her husband examine 
it and determine whether or not she desired to accept the same, and, if she did, she 
should pay the agent before the policy took effect. 

At the conclusion of the introduction of testimony, on agreement of counsel 
for both parties, before the case was submitted to the jury for general verdict, 
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the court requested the jury to answer the following interrogatory: “Does the jury 
find from the evidence that credit was extended to Mrs. Mae Meadows by Everett 
Lee, agent for the defendant for the first week’s premium on the policy in issue; 
or does the jury find that the said Everett Lee delivered said policy to Mrs. Mae 
Meadows conditionally on the terms that it was not to become effective until she 
paid the first week’s premium on said policy?” Upon deliberation on the question, 
the jury made this answer: “We, the jury, find from the evidence that credit was 
extended to Mrs. Mae Meadows by Everett Lee, agent for the defendant, for the 
first week’s premium on the policy in issue.” 

After the jury had made to the court its answer to the interrogatory, each 
party moved for a directed verdict. The court overruled the plaintiff's motion, 
and sustained the defendant’s. The jury responded: “We, the jury, at the direction 
of the Court, find for the defendant.” , 

In the light of the conflicting testimony, we must accept as conclusive the 
jury’s finding that the agent of the company extended credit to the insured for 
the first week’s premium, and that the policy was not delivered to her on the 
condition that it was not to become effective until she paid the first week’s pre- 
mium. 

|2] What was the effect of the extension of such credit? The answer lies 
in the overshadowing fact that the policy, fully executed, was delivered to the 
insured by an authorized agent of the defendant and remained in her possession. 
This was not consistent with the defendant’s present contention that the policy 
was delivered on approval. It tends to open the way to great uncertainty for an 
insurance company to take the position that an executed and delivered policy is not 
binding on the insurer, because of a collateral oral agreement involving a contin- 
gency. The mere statement of the proposition carries disfavor thereto. 

It may be true, as was testified by the agent in this case, that it is against the 
rules of the defendant for an agent to extend credit to a policy-holder, but the 
same agent admitted that occasionally policies are left with insured persons, who 
are regarded all right, and the unpaid premiums carried for collection. Though 
such procedure is irregular, the policyholder or his beneficiary is not the one who 
should suffer therefrom so long as such practice is not expressly inhibited by the 
policy and it is possible for an agent to deliver an executed policy and interpose 
his financial obligation between the insured and the company. When the obliga- 
tion of the insured is in this manner underwritten for him, he may very well 
consider that so far as the first premium is concerned, he has complied with the 
stipulation on the face of the policy requiring premiums to be paid in advance. 
\nd then, too, under circumstances like these, such requirement may be deemed 
waived on the part of the insurer. “An express provision in a policy of life 
insurance that the insurer shall not be liable thereon until the premium is actually 
paid, may be waived by the unconditional delivery of the policy to the insured 
as a complete and executed contract under an express or implied agreement to 
give credit for the premuim, or for a part thereof, and in such case the insurer 
is liable in case of the death of the insured before the expiration of the time given 
for payment.”” Goodbar vy. Life Ins. Co., 89 W.Va. 221, 108 S.E. 986. 

There are many cases along this line. Reference is here made to some of 
them. Their backgrounds of fact are comparable to the fact-basis of the case 
at bar, and the general principle of law underlying all of them is the same as 
that which is herein applied. 


“Upon the question of law whether or not the taking of a note constitutes 
a payment, it is well settled by the weight of authority that an agent of a life 
company, who is intrusted with the business of closing the contract by delivering 
the policy, has an implied authority to determine how the premium then due shall 
be paid, whether in cash, or, as is sometimes done, by giving credit, in which case 
the agent becomes the creditor of the insured, and the debtor of the insurer. In 
that event, though the agent should subsequently default, and the premium should 
never reach the company, the policy would still be binding.” Conservative Life 
Ins. Co. v. Condos, 24 Ohio App. 504, 157 N.E. 306, 307. Likewise, illustrative of 
this principle, are the following cases: Wright v. Life Ins. Co., 165 S.C. 190, 163 
S.E. 133; National City Bank v. Life Ins. Co., 332 Mo. 182, 57 S.W.(2d) 1066; 
New York Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663; Harlow v. North 
American Acc. Ins. Co., 162 Wash. 423, 298 P. 724. Consider, also, Eagan v. Fire 
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& Marine Ins. Co., 10 W.Va. 583, 588, and Croft v. Fire Ins. Co., 40 W.Va. 508, 
21 S.E. 854, Syl. 6, 52 Am.St.Rep. 902—fire insurance cases. 

Nor is there here involved any violation of the policy’s inhibition against altera- 
tion of the terms thereof by an agent of the insurer. These restraints, in the very 
nature of things, are for the purpose of governing conduct after the policy has come 
into the possession of the insurer. Such was the factual background of the fire 
insurance case of Morgan v. American Cent. Ins. Co., 80 Wa.Va. 1, 92 S.E. 84, 
L.R.A.1917D, 1049. _The action was by one who had acquired the policy by assign- 
ment before property loss by fire. The assignment had not received the formal 
written consent of a representative of the insurer as required by the policy, though 
plaintiff's evidence disclosed that an agent had verbally approved the assignment. 
Right of recovery by the plaintiff was denied by this court. For general discussion 
of the proposition that the modern trend is to treat policy restrictions as applying 
to acts subsequent to delivery of policy, see II Couch on Insurance, § 522 (b). 
Before delivery to him of a policy, an insured stands solely on his application for 
the insurance, and presumably, is not advised of the terms of the policy. 

In the case at bar, however, if it be considered that the insured must have 
known of the provision of the policy requiring premiums to be paid in advance, 
her conduct should be considered as an attempt of compliance with such provision, 
as to the first premium, by employing the financial resources of the agent to tide 
her over a lean place in her financial set-up. The agent remained the representative 
of the company, and, when he delivered the policy, he delivered it for the company. 
“Any person who shall solicit an application for insurance shall, in any controversy 
between the assured or his beneficiary and the company issuing any policy upon 
such application, be regarded as the agent of the company and not the agent of 
the assured.” Code, 33-7-13. 

These considerations lead us to the conclusion that, in the light of the jury’s 
Special finding, the trial court was in error in directing a verdict for the defend- 
ant. Therefore, we reverse the judgment, set aside the verdict and remand the 
case to the trial court for further proceedings. 

Reversed; remanded. 

Kenna, President (concurring). 

We cannot invoke the provisions of the policy contract as determining what 
the agent for the life insurance company could and could not do by way of waiving 
the payment of the first premium for several reasons that seem to me to be 
quite clear. 

In the first place, there is our statute, Code 33-7-13, which provides that any 
person who shall solicit an application for insurance shall, in any controversy 
between the company issuing the policy, and the assured or his beneficiary, “be 
regarded as the agent of the company and not the agent of the assured.” (Emphasis 
supplied.) In construing a similar statute of the State of Iowa, which, however, 
contained the additional language “anything in the application or policy to the 
contrarv notwithstanding” (since the parties cannot contract contrary to the provi- 
sions of the statute, this added provision, it is thought, does not control the ques- 
tion of interpreting the statute, Atlantic Coast Line Railroad Company v. Riverside 
Mills, 219 U.S. 186. 31 S.Ct. 164, 55 L.Ed. 167, 31 L.R.A.[N.S.] 7), the Supreme 
Court of the United States in the case of Continental Life Insurance Company v. 
Chamberlain, 122 U.S. 304, 10 S.Ct. 87, 33 L.Ed. 341, held that the insured had 
a right to rely upon the assurances of an agent concerning the question of what 

onld he regarded as “other insurance” under the terms of the policy. The head- 
notes of the case read as follows: 

“(1) That a person procuring an application for life insurance in that State 
became hy the force of the statute the agent of the company in that act, and could 
not be converted into the agent of the assured by any provision in the application; 

“(2) That, if he filled up the application (which he was not bound to do) or 
made representations or gave advice as to the character of the answers to be given 
by the applicant, his acts in these respects were the acts of the insurer; 


“(3) That.a ‘provision and requirement’ (printed on the back of the policy 
issued on the application), that none of its terms could be modified or forfeitures 
waived except by an agreement in writing signed by the president or secretary, 
‘whose authority for this purpose will not be delegated’ did not change the relation 
established by the statute of Iowa between the solicitor and the insured.” 

The Supreme Court reached the same conclusion concerning the same statute 
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in the case of McMaster v. New York Life Insurance Company, 183 U.S. 25, 22 
S.Ct. 10, 46 L.Ed. 64. In that case the insured had asked the soliciting agent who 


delivered the policy to him if the policy would be effective, counting the thirty 
days of grace, for thirteen months from the date of delivery (December 26, 1893) 
by reason of the payment of the first year’s premium. The agent had agreed with 
him that it would be. To the contrary of this understanding, the policy contract 
was dated December 18, 1893, and expressly provided that the annual premium 
should be paid on the 12th of December of each year. The insured died January 


18, 1895, which was beyond the grace period of one month after day on which the 


second annual premium was due (December 12, 1894), but was within thirteen 


months from the delivery date (December 26, 1893) from which the agent had 
agreed with the insured that the thirteen months of insurance period would run 
and also within thirteen months from the date of the policy (December 18, 1893). 
In spite of the express requirement of the policy contract that an additional annual 
premium should be paid upon the 12th day of December, 1894, with one month of 


grace thereafter, the Supreme Court held that the beneficiary could show by parol 
that the actual agreement had with the agent was to the contrary and a recovery 


under the policy was sustained. It is true that the first annual premium had been 
paid, but it seems to me that the principle declared under the Iowa statute governs 
the case at bar. 

In sustaining the Carmack Amendment to the Interstate Commerce Act (49 
U.S.C.A. § 20(11, 12) and making it control the question of agency between the 
shipper and the initial carrier notwithstanding stipulations in the contract of 


carriage represented by the bill of lading to the contrary, the Supreme Court 
declared that there was no such thing as absolute freedom of contract and sustained 


the legislative power to regulate contracts which are reasonably calculated to 
injuriously affect public interests. Atlantic Coast Line Railroad Company v. 
Riverside Mills, 219 U.S. 186, 31 S.Ct. 164, 55 L.Ed. 167, 31 L.R.A.(N.S.) 7. 

So that I do not believe our statute is merely declaratory of common law but 
am of the opinion that it vitally affects the decision of the question before us. To 


say that the statute is merely declaratory of common law, it seems to me, leaves the 


question of agency just where it was before the statute and robs the latter of all 
force. That was not the legislative intent. 


Furthermore, those cases which restrict the power of an agent in accordance 
with the terms of a written contract do so upon the theory that parol evidence 
may not be taken to contradict or vary the terms of a written contract. They, 
therefore, presuppose the existence of an effective and subsisting contract in writ- 


ing. If there has been no actual contract in writing, then there is no basis for 


invoking the “parol evidence rule,” so called. In this case our concern is to 


determine whether the contract of insurance ever came into existence. If the 
contract is ‘once established then the parol evidence rule may be invoked, but the 
contract must become effective first. Until the contract does come into effect its 
stipulations restricting the power of an agent are not binding upon the parties 
thereto and the power of the agent can be otherwise arrived at and may be 


explained by parol evidence, So that when we invoke the stipulations of the policy 


contract as restricting the power of the agent, we admit that the policy contract 
has become effective as between the parties. If this policy contract did come into 
effect as between the parties, then according to its terms it could be lapsed only 
upon failure to pay four consecutive weeks’ premiums. It could not be lapsed for 
failure to pay the initial premium. 

It is argued that the company received nothing at all for its policy and for 
that reason that the policy contract should not be regarded as in effect, It may 


be true that the company got nothing in cash, but it received and accepted the 


insured’s binding promise to pay. Even under the strict terms of the policy, there 
is no provision for forfeiture on account of the nonpayment of a single premium. 
Neither is there an express provision in the contract which makes the payment of 
the first premium a condition precedent to its becoming effective. There is simply 


the provision that all premiums shall be paid in advance and that upon failure 


to pay premiums for four consecutive weeks the policy contract shall be forfeited. 


In other words, the failure to pay in advance does not forfeit the contract unless 


persisted in for a period of four weeks, although the policy provides that all 
premiums shall be paid in advance. 
But let us consider the result to the insured in the event that the theory of 
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the defendant is accepted. The policy contract was left with. the insured, fully 
executed by the countersignature of the local agent, as was the usual receipt book 


with these premiums entered in it. It is said that the agent agreed to advance 


the first week’s premium himself and to return and get it from the insured later. 
The agent testified that he tried several times thereafter to get this premium _ pay- 
ment from the insured but could at no time find her. He claims that he left the 
policy contracts with the insured merely for examination, but this is totally 
inconsistent with his claim that he was trying to collect the full premiums from 


the date of the delivery of the policies. Of course, the only possibly theory upon 
which the company would be entitled to collect premiums from the date of delivery 


of the policies would be on the basis that the insurance went into effect at that time. 
But the company now says that although they, through their agent, were trying to 
collect from this insured premiums covering the period from the date of delivery, 
the policy contracts did not go into effect at that time, and would only have gone 
into effect from and after the time that the first premium was actually paid. In 


other words if this insured had been a week late in paying the first premium she 
would not have been insured for the first week, and yet she would have been paying 


for that week’s coverage. It seems to me plain that the matter of nonpayment is 
by no means conclusive, because while the company contends that it got nothing 
from the insured in exchange for its contract, it does so upon a theory which, if 


applicable, would have required the insured to pay the company for a coverage she 
did not receive. 


I have already pointed out that the terms of the policy of insurance cannot 
avail for the purpose of preventing that contract from coming into effect as between 


the parties, and that once in effect there is no forfeiture provision for default in 


less than four weeks’ premiums. I have pointed out furthermore that our statute 
makes the soliciting agent the agent of the insurance company in all matters leading 
up to the effectiveness of the insurance contract, and specifically provides that the 
agent shall not be regarded as the agent of the insured. Were it not for the statute, 
we would have to determine from all of the circumstances just what the powers 


of this agent were in the negotiations leading up to the effectiveness of the policy 


contract. But the very purpose of the statute is to settle the troublesome question 
of agency, and to prevent imposition upon persons who are not familiar with its 
intricacies. The modern trend is to throw around contracts of insurance and their 
negotiation the atmosphere of a public interest. When this agent told Mrs. Mea- 
dows that he would advance the first week’s premium and that she could pay him 
later, it may be true that the arrangement, in so far as the actual payment is con- 


cerned, was a private arrangement between her and him; but if that is so it is 


likewise true that he was representing to Mrs. Meadows, if not by express lenguage, 
then certainly by the strongest sort of implication, that that arrangement would be 
satisfactory to the insurance company. In making this representation he was acting 
as the agent of the insurance company by virtue of the terms of our statute, whether 
we would be justified in so holding in the absence of statute or not. His knowledge 
was the knowledge of the insurance company, and it seems to me that on this basis 


the acquiescence and approval of the insurance company is inescapable. Mrs. 


Meadows plainly was expected to pay later the premium for the week immediately 
following the date of delivery. Unless the company, acting through its agent, 
intended to take something from her for nothing, the policy must have gone into 
effect upon delivery. If it did go into effect upon delivery, then there is no theory 
upon which it can be treated as not in effect at the time of Mrs. Meadows’ death, 
hecause, as has been pointed out, there is no provision for forfeiture for less than 


four consecutive weeks’ nonpayment of premiums, 


For the reasons set forth, I think that there is no question but that the judg- 
ment should be affirmed. 
Hatcher, Tudge dissents. 


VAN DALE v. PRUDENTIAL INS. CO. OF AMERICA 


Supreme Court of Wisconsin. June 21, 1937. 


274 Northwestern Reporter 153. 
1. RELEASE. 

In action for disability payments under life policies by insured who_ had 
executed releases and surrendered two policies for cancellation and two for reissue 
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without disability clauses in consideration of payments for eighteen months, 
evidence held to support finding that insured concealed material information from 
insured when it obtained releases. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. MISREPRESENTATION. 

In action for disability payments under life policies by insured who had 
executed releases and surrendered two policies for cancellation and two for 
reissue without disability clauses in consideration of payments for eighteen 
months, evidence held to support findings that insurer made affirmative misrepre- 
sentations and that insured relied on them in signing releases. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

5. RATIFICATION. 

Whether insured, claiming right to disability payments under life policies, 
ratified releases and settlement made in reliance on affirmative misrepresentations 
by signing revised release, by holding checks and later depositing them, by signing 
joint release with assignee of one policy, and by consulting his physician held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

6. PERMANENT DISABILITY. 

Whether insured was totally and permanently disabled so as to be wholly, con- 
tinuously, and permanently unable to engage in any occupation or perform any work 
for any kind of compensation during remainder of his lifetime within meaning of 
disability provisions of life policies held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

8. TRUST. 

That insured had been valued employee in insurer’s employ for several years, 
had received insurer’s approbation, and had confidence in insurer did not create a 
“fiduciary relationship,” as respects insured’s right to recover disability payments 
under life policies which insured had surrendered in reliance on affirmative misrep- 
resentations, 

(For other cases, see Insurance, Dec. Dig. § 241.) 

Appeal from a judgment of the Circuit Court for Milwaukee County; John C. 
Kleczka, Judge. 

Affirmed. 

The action was commenced December 28, 1935, by the plaintiff, Adrian Van 
Dale, against the defendant, Prudential Insurance Company of America, to recover 
certain disability payments, asserted to be due him under the terms and conditions 
of four life insurance policies issued to him by the defendant, notwithstanding 
the fact that the plaintiff had theretofore, in consideration of the payment to 
lim of the sum of $5,110.20 (disability payments for eighteen months), surrenc- 
ered two of said policies for cancellation and the other two policies for reissue 
with the disability clauses eliminated therefrom, The plaintiff alleged that the 
surrender cf said policies for cancellation and deletion was induced by fraudulent 
representations upon which he relied. The defendant denied the making of any 
fraudulent representations, denied that the plaintiff was disabled within the 
terms of the original policies, and pleaded the written releases in bar of the 
action. Trial was had to the court and a jury. The jury by its special verdict 
found, in substance: (1) That the defendant fraudulently concealed from the 
plaintiff medical reports in its possession concerning the plaintiff's condition ot 
health for the purpose of inducing the plaintiff to sign the releases, (2) that the 
plaintiff was induced by such fraudulent concealment to execute the releases, (3) 
that the defendant did make material misrepresentations to the plaintiff respecting 
his condition of health or his ability to engage in some gainful employment tor 
the purpose of inducing the plaintiff to sign the releases, (4) that the plaintif 
relied upon such misrepresentations in signing the releases and also in signing 
a revised release eight days later, (5) that the plaintiff relied upon such mis 
representations at the time he deposited the defendant’s checks in the bank on 
March 14, 1934, (6) that the plaintiff relied upon such misrepresentations when he 
signed a release of one of the policies, assigned to a bank, on July 19, 1934, (/) 
that the plaintiff was (a) on or about September, 1932, and (b) on or about 
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January, 1934, totally and permanently disabled to such an extent that he was 
wholly, continuously, and permanently unable to engage in any occupation or per- 
form any work for any kind of compensation of financial value during the remainder 
of his lifetime, (8) that the plaintiff, at the time of the trial, was so disabled, and 
(9) that such disability commenced in September, 1932. Upon the coming in of 
the verdict the defendant made the usual motions for judgment notwithstanding 
the verdict, to change the answers to certain questions, and for judgment on the 
verdict as so changed, and, in the alternative, for a new trial. The court filed 
its written decision upholding the verdict as rendered and ordered judgment thereon 
in favor of the plaintiff for such monthly payments as had accrued up to that time 
(giving due credit for the eighteen monthly disability payments that had been 
made), and also for certain premium payments paid by the plaintiff under protest, 
together with interest on the disability payments and premiums paid under protest. 
From a judgment entered December 23, 1936, the defendant appealed. The facts 
will be stated in the opinion. 

Lines, Spooner & Quarles, of Milwaukee (Leo Mann and L. §S. Clemons, 
both of Milwaukee, of counsel), for appellant. 

Shockley, Mattison & Weinberg and Gold & McCann, all of Milwaukee 
(Morris Karon, of Milwaukee, of counsel), for respondent. 

NELSON, Justice. 

The defendant contends (1) that at the time the releases were obtained and 
the policies surrendered for cancellation and reissue, it did not conceal any 
material information from the plaintiff, (2) that it made no affirmative mis- 
representations, (3) that the plaintiff did not rely upon any alleged misrepre- 
sentations or concealment by the defendant, (4) that the plaintiff, by his con- 
duct, ratified the releases and the settlement made, and (5) that the plaintiff 
did not establish that he is disabled within the meaning of the disability pro- 
vision of the policies. The contentions of the defendant necessarily require a 
full statement of the relevant facts. 

At the time of the trial the plaintiff was forty-nine years old. From Jan- 

uary 18, 1926, up to June 4, 1932, he was employed by the defendant, first as a 
soliciting agent, and later on as an assistant superimtendent, having a crew of 
nine men under his supervision. While so employed, he was apparently suc- 
cessful. His work was favorably commented upon in letters directed to him 
hy his superiors in the home office. At the time he quit work on June 4, 1932, 
he had four life insurance policies issued by the defendant. The first policy, 
dated June 28, 1917, insured the plaintiff's life for $2,000. It contained a deductible 
disability clause and waiver of premiums in the event of total and permanent 
disability. The second policy, dated July 2, 1928, insured the plaintiff’s life for 
$5,000. It provided for disability payments of $50 per month to the plaintiff in 
case of disability, without reduction of the face amount of the policy. The 
other two policies were group insurance policies issued to him as an employee 
and evidenced by two certificates, each in the amount of $6,000. These two pol- 
icies provided for the payment of disability income with reduction of the face 
amount of the certificates and also for a waiver of premiums. Each of the four 
policies contained substantially the following disability provision: 
_ “If the insured shall become totally and permanently disabled, either phys- 
ically or mentally, from any cause whatsoever, to such an extent that he is 
rendered wholly, continuously and permanently unable to engage in any occu- 
pation or perform any work for any kind of compensation of financial value dur- 
ing the remainder of his lifetime—the company—will grant the following bene- 
fits, * * * ” 

In November, 1931, the defendant informed its employees that after January 
1, 1932, it would cease writing disability insurance. The plaintiff thereafter 
applied for a $5,000 policy with a disability provision and was examined by a 
company doctor who sent in a confidential report to the company which was not 
shown to the plaintiff. The application was rejected, but the defendant offered 
the plaintiff a policy withort disability benefits and rated at the highest rate 
which it wrote. The plaintiff refused the policy. Later on, Mr. Zimmer, the 
defendant’s superintendert i» Milwaukee, advised the plaintiff to have a 
thorough medical exemination. Accordingly on May 16, 1932, the plaintiff was 
examined by his famiiy physician, Dr. Roberts, and by Dr. Bockhorst, a com- 
pany doctor. Both doctors gave plaintiff and the company copies of their reports 
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and findings and, on the insrtuctions of his doctor, plaintiff quit work on June 
4, 1932. The plaintiff testified that for months before he quit work he had 
constant pains across his chest every day, which sometimes were sharp, that 
he had pains in the back of his throat, the side of his head, and down his left 
arm and that his feet would swell, that he felt very fired, that rest would do 
him no good, that he slept very poorly, some nights not at all, that his voice 
changed and became hoarse, that he perspired a great deal nights for several 
hours at a time, his body seeming as if it were burning up, to such an extent 
that he could not sleep and would have to get up, that he could walk only a 
few blocks without getting tired, short of breath and feeling pain, that he lost 
considerable weight. The plaintiff's wife corroborated him in substantially all 
respects. In the summer of 1932, the plaintiff applied for disability income pur- 
suant to the terms of his policies. The application was accompanied by Dr. 
Roberts’ proof of disability, dated September 14, 1932. Dr. Roberts diagnosed 
the plaintiff's trouble as aneurysm of the aorta. It was his opinion that the 
insured was incapable of performing all parts of his usual work; that the plain- 
tift was incapable of performing all other gainful work; that the plaintiff had 
been continuously wholly incapable of engaging in any gainful work from May 
16, 1932; that the insured had not recovered sufficiently to engage in any gainful 
work; that the insured was so disabled that he would for all time be prevented 
from engaging in any gainful work of any kind. Upon receiving Dr. Roberts’ 
proof, the defendant sent the plaintiff to Dr. Stranberg, one of its own doctors, 
tor an examination. Dr. Stranberg reported, as to the character of disability, 
“aneurysm,” and as to his opinion as to when duties may be resumed: “No.” On 
the reverse side of the report used for further details, Dr. Stranberg, among 
other things, wrote, “Of course the prognosis is serious and I do not believe he 
should work at present. Perhaps a second examination will change the prognosis. 
* * * The cough was the result of aneurysm. I believe he is totally and per- 
manently disabled. He is suffering pain at most of .the time.” On December 
17, 1932, the defendant finally declared plaintiff totally disabled and paid him 
the monthly disability income under its four policies, commencing as of Septem- 
ber, 1932. These payments continued until December, 1933. On August 18, 
1933, plaintiff's wife wrote defendant stating that they had a mortgage on their 
home, that due to plaintiff's illness it was difficult to meet the payments, that 
the mortgagee was willing to take $5,000 in settlement, which would amount to 
quite a saving to the plaintiff; and asked defendant whether it would be possible 
to pay up in full one of plaintiff’s group insurance policies. At that time the 
balance left on each group policy was $5,357.60. The defendant replied that the 
matter was referred to a local representative. On September 28, 1933, the 
defendant wrote that it had requested Dr. Thompson, its medical referee in 
Milwaukee, to make an examination of plaintiff and upon receipt of his report 
it would inform her more definitely. On November 1, 1933, defendant wrote 
that it had received Dr. Thompson’s report and that it desired an examination 
to be made by a “noted cardiologist.” The defendant cautioned her not to infer 
from the investigation that it was obligating itself to grant the advancement, but 
was looking into the matter carefully so that no injustice would be done. On 
December 20, 1933, the defendant wrote to the plaintiff informing him of its 
“inability to comply with your request”; that it had “hoped that an exception 
might be taken in your case if all of the factors seemed to warrant such a 
departure from our general practice. With this in mind we proceeded in good 
faith to ascertain the facts.” The letter referred to the original diagnosis of 
aneurysm by Dr. Roberts, and the subsequent examination by its doctor and 
an eminent cardiologist which revealed that the plaintiff was not suffering from 
aneurysm. The letter continued, “as it was on the basis of such a diagnosis 
that your claim was approved and that now we deem you capable of engaging in 
a gainful occupation we must inform you that disability payments are being 
discontinued and your policies are being restored to a premium paying basis.” 

In this letter it was further stated: 

“We realize that your first reaction after having been informed of the 
termination of disability installments might be one of disappointment and we 
would be inclined to regret this outcome of your request were it not for the 
conviction that upon further reflection you will agree with us, the assurance 
that the original alleged disabling condition does not exist and that you are 
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again able to take up some profitable employment, more than compensates for 
the monthly disability income.” 


it wrote the letter of December 20th. Dr. Thompson reported at length and 
said: 

“I think we are perfectly safe in the assumption that this man has no 
aneurysm,” 

In answer to the question as to the future possibilities of the condition’s 
causing disability, Dr. Thompson stated: 

“It is rather difficult to say, but I judge that the condition will not progress 
rapidly beyond what he has now.” 

Dr. Thompson expressed the opinion that the insured was wholly incapable 
of performing all parts of his usual work. As to whether the insured was 
incapable of performing all other gainful work, Dr. Thompson said: “I am some- 
what in doubt here but I am inclined to believe that this man could do some 
small things.” 

In answer to the question: “If totally disabled, from what date had the 
insured been continuously wholly incapable of engaging in any gainful work?” 
Dr. Thompson stated: “From the fourth day of June, 1933.” (Obviously an error 
as to the year.) 


In answer to the question: “Is the disability in your opinion of such a nature 
that the insured will never for the remainder of his lifetime be able to engage in 
profitable employment?” Dr. Thompson answered: “As stated before, I believe 
this man is capable of doing some slight work at this time.” 


In answer to the question as to when he thought the insured would be able to 
take up some form of employment, Dr. Thompson answered: “It depends upon 
whether or not this man has a definite angina or not.” 


On December 20, 1933, the defendant also had in its possession a report of an 
examination of the plaintiff by Dr. Rogers, cardiologist. The report dealt with 
present complaints, habits, family history, past illness, physical examination of the 
cardio-vascular system, and the revelations of the electrocardiograms. In forward- 
ing the report, Dr. Rogers summarized his conclusions. “From the physical exam- 
ination and the electrocardiograms, I could find no evidence which would warrant a 
diagnosis of ‘organic heart disease with permanent total disability’ at this time 
** * There is no suggestion, from the electrocardiographic evidence at hand, that 
this man is suffering from coronary artery changes.” 

Mrs. Van Dale, writing for the plaintiff, acknowledged the receipt of the 
defendant’s later of December 20th, in which she took issue with the statement of 
the defendant that it deemed the plaintiff capable of engaging in a gainful occupa- 
tion and in which she offered to have her husband undertake a trip to Newark 
(the home office), at his own expense, that the company’s physicians might 
thoroughly examine him and see for themselves just exactly what condition he was 
in. Apparently no reply was made to this letter. On January 3rd, a Mr. Garrigal, 
an experienced adjuster from the home office, appeared in Milwaukee without noti- 
fying the plaintiff or his wife of his coming. The first notice that they had was a 
telephone message from the Milwaukee office asking them to come to that office 
and to bring with them their insurance policies. The plaintiff and his wife testified 
that they arrived at the office at about 12 o’clock; that they met Mr. Garrigal who 
stated that he was from the home office; that he asked the plaintiff if he was ready 
to go back to work, but upon looking at him said that he did not think he was 
capable of going back to work; that Garrigal stated that the plaintiff was not 
entitled to the disability payaments that he had been receiving for the past year 
and a half; that he then told the plaintiff of a plan that he had whereby the com- 
pany would pay disability payments for eighteen months in advance in consideration 
that the two life policies be rewritten and the two group policies lifted; that the 
plaintiff and his wife stated that that was a serious matter to decide in so short 
time and requested three days time to think it over; that Mr. Garrigal said he had 
come all the way from Newark on this business and had to catch a train leaving 
Milwaukee at 1:30; that Garrigal also told the plaintiff of several cases that he had 
settled, disability cases, and told the plaintiff that if he did not accept the offered 
payment, it would be useless for him to go to law regarding the same as he knew 
the law and was versed in those matters; that the plaintiff and his wife signed 
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the releases without having an opportunity to get any advice from a doctor or other 














































people before signing. Both the plaintiff and his wife denied that any of the dias 
medical reports to the company were exhibited to them or read to them. Garrigal + 
testified that he showed Mr. and Mrs. Van Dale the reports and said: “There is no rnd 
evidence you are totally and permanently disabled. You can see for yourself from 
the reading. I told him that the medical findings from the examination of these sent 
doctors disclosed no evidence that he was totally and permanently disabled.” Jan 
Mr. Garrigal further testified that Van Dale did not take kindly to the findings our 
at first and said that he was still disabled. Garrigal testified that he said: “You 
can’t be when the medical men examined you and shown to our office that you ort 
are not,” and further, “there is no use arguing about it, there are the company’s 
findings and you will have to hereafter pay the premiums on these policies.” The jury 
plaintiff and his wife signed the receipts and delivered up to Mr. Garrigal the four It i 
policies without taking receipts therefor. Under date of January 11, 1934, the wean 
company sent to the plaintiff for execution a revised release of one of the policies ie 
which the plaintiff signed and returned to the company. On February 7th, the real 
defendant sent to the plaintiff two checks aggregating $4,210.20. These checks were mor 
held by the plaintiff until March 14th when they were deposited in a bank for credit. phy: 
The $5,000 life insurance policy had been assigned to the Wauwatosa State Bank so the 
that it was necessary to obtain a release of that policy signed by both the plaintiff wit? 
and the bank. This release was obtained on July 19th when the sum of $900 was prac 
paid to the bank. While the first two checks were being held, Mrs. Van Dale, on Shine 
February 21, 1934, wrote a letter to the company which, among other things, she the 
informed the company that “our physicians inform us Mr. Van Dale never again able 
will be a well man * * * I just felt I had to write you and explain all this because com 
I know you will understand what it means to a husband and father of three chil- will 
dren to be told the above statement. I don’t believe the disability payments should , thot 
have been stopped in a case of this kind. * * * We surely have nothing but the sligl 
highest esteem for your Co. and for all the kindness they haye shown us. I know, I fe 
Mr. Munsick, you will see that this claim is adjusted satisfactorily.” The company rely 
replied to this letter and stated, among other things: “As you know, Mr. Van Dale ; 
was for some time in the receipt of disability benefits which were payable only if he a qu 
was totally and permanently disabled; that is, so disabled that it was not expected L.R. 
he would ever again be able to do any gainful work. * * * a report was subse- 461, 
quently obtained from our medical referee, Dr. Thompson, from which it appeared NW 
that Mr. Van Dale could no longer be considered disabled and could no longer be for 
considered entitled to the payment of disability benefits.” the 
The plaintiff, after signing the releases on January 3d, was again examined by 
his family physician and by another physician and was X-rayed by another. Upon on J 
the trial the medical testimony was conflicting as to whether the plaintiff was so asa 
disabled as to be unable to perform any gainful work in the future. was 
[1] Taking up the several contentions of the defendant, we shall treat them until 
in their order. (1) Did the defendant, at the time it obtained the releases, conceal the 
material information from the plaintiff? As to this contention, there was clearly “i 
an issue of fact. The plaintiff denied that any of the medical reports in the posses- oe 
sion of the defendant were exhibited to him or read to him. So there is clearly th a 
evidence that whatever the reports contained they were concaled from him and it — 
seems clear that the reports of Dr, Stranberg and Dr. Thompson contained infor- Close 
mation which was material on the question of obtaining the releases. Even though oe 
pressed for money to save his home from threatened foreclosure, it seems clear he - 
that the plaintiff would have hesitated long in signing the releases had he known of had | 
the opinions expressed by some of the defendant’s medical specialists. We think ‘gy , 
the trial court committed no error in refusing to change the answer to question 1. checl 
[2, 3] Did the defendant make affirmative misrepresentations? We think it of V 
clear that the jury was warranted in finding that the company, in its letter of repre 
December 20th, and through its agent Mr. Garrigal, did make representations there 
which were not warranted or supported by the information which had been given to the « 
it by its medical specialists. Mr. Garrigal told the plaintiff that the medical findings as th 
disclosed no evidence that the latter was totally and permanently disabled and when > 2 
the plaintiff asserted that he was still disabled Garrigal concededly said: “How can up t 
you be when the medical men had examined you and shown to our office that you falsit 





are not.” 
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In its letter of December 20th, the company, after stating that the plaintiff was 
not afflicted with aneurysm of the aorta, said: “As it was on the basis of such a 
diagnosis that your claim was approved and as we now deem you capable of engag- 
ing in a gainful occupation, we must inform you that disability payments are being 
discontinued and your policies are being restored to a premium paying basis.” 

We think that the jury was warranted in concluding that affirmative misrepre- 
sentations were made to the plaintiff not only in the interview with Mr. Garrigal on 
January 3d, but also in defendant’s letter of December 20th. The trial court, in 
our opinion, did not err in refusing to change the answer to question 3. 

Did the plaintiff rely upon any misrepresentations as to the medical reports 
or the concealment thereof by the defendant? 

There is, in our view, ample support in the evidence for the finding of the 
jury that the plaintiff relied upon the representations made in signing the releases. 
It is true that at that time the plaintiff knew exactly how he felt and what his 
symptoms were, but he did not know the medical meaning thereof. He knew that 
his family physician considered him totally disabled. He must have known or 
realized that Dr. Stranberg, who had examined him for the company some eighteen 
months before, was at that time in substantial accord with Dr. Roberts, his own 
physician. But the plaintiff was a layman who, in weighing the representations of 
the defendant as to the opinions and findings of its specialists, and comparing them 
with the findings and opinions of his own physician, who apparently was a general 
practitioner, not a specialist, might naturally rely upon the opinions asserted to be 
those of the specialists. The situation which confronted him is well described by 
the plaintiff's counsel in their brief: “ “The company’s doctors say I am not dis- 
abled, my doctors say I am. With such opposite opinions, particularly when the 
company’s doctors are eminent specialists, while mine are general practitioners, I 
will settle.’ But if he knew that the company’s doctors said he was disabled, even 
though stating that they had doubt but what he might not be able to do some 
slight work, his reaction would then be, ‘If my own doctors say I am disabled and 
I feel sick and disabled, and the company’s doctors admit almost as much, I will 
rely upon how I feel and what my own doctors say and refuse to settle.’ ” 

Whether a party relied upon representations made to him ordinarily presents 
a question of fact for the jury. Barndt v. Frederick, 78 Wis. 1, 11, 47 N.W. 6, 11 
L.R.A. 199; Ripon Knitting Works v. Railway Express Agency, 207 Wis. 452, 
461, 240 N.W. 840; Madison Trust Co. v. Helleckson, 216 Wis. 443, 450, 451, 257 
N.W. 691, 96 A.L.R. 992. We think that, under the evidence, it was permissible 
for the jury to find that the plaintiff relied upon the misrepresentations made by 
the defendant to him. 

{4, 5] Did the plaintiff, by his conduct ratify the releases and settlement made 
on January 3d? It is argued that the plaintiff ratified the releases and settlement 
as a matter of law (1) by signing the revised release as to one of the policies which 
was sent him some eight days after January 3d; (2) by holding the two checks 
until March 14th and then depositing them; (3) by signing the joint release with 
the Wauwatosa State Bank on July 19, 1934; and (4) by consulting between Janu- 
ary 3d and February 21st, his own physician and two others who told him that 
he was unable to do any kind of work. While these occurrences afford a basis for 
an argument on the facts, they do not show ratification as a matter of law, nor do 
they show that the plaintiff thereby obtained any information calculated to dis- 
close that the defendant had misrepresented the findings of its specialists. He did 
not go to the defendant’s Drs. Stranberg, Thompson, or Rogers and ask them 
what they told the defendant. That is what he would in all probability have done 
had he doubted the representations made or not relied upon them. If the plaintiff 
had a right to rely upon the representations made to him on and before January 3d, 
he had the right to continue in such reliance up to the time he deposited the 
checks or executed the final release with the bank. In DeSwarte v. First Nat. Bank 
of Wauwatosa, 188 Wis. 455, 206 N.W. 887, it was held that the fact that the 
representations were made in October, did not prevent plaintiff from relying 
thereon in a transaction which took place in the succeeding January. In our view, 
the question of ratification is closely allied with that of reliance. If the plaintiff, 
as the jury found, relied on the representations made on January 3d, we perceive 
no reason for holding as a matter of law that said reliance might not continue 
up to July 19th in view of the fact that he did not, up to that time, discover the 
falsity of the representations made. Ratification clearly involves on the part oi 
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him who ratified, a knowledge of the material facts. We conclude that ratification 
as a matter of law did not occur in this case. 

[6, 7] Did the plaintiff establish by the evidence adduced at the trial that he was 
disabled within the meaning of the disability provision of the policies? As herein- 
before stated, there was a sharp dispute between the doctors as to that issue. The 
jury found that he was so disabled. That finding was approved by the trial court. 
It is our opinion that such finding, approved as it was by the trial court, may not 
be disturbed. 

[8] But one other point argued by the defendant need be considered. The trial 
court was of the opinion that a confidential or fiduciary relationship existed between 
the plaintiff and the defendant. We see no warrant for such a conclusion. True, 
the plaintiff had been in the employ of the defendant for a number of years, had 
been a valued employee, had enjoyed and received the approbation of his employer, 
and rightly had faith and confidence in the defendant company, but those facts 
did not create a fiduciary relationship, it rather showed a situation which tended 
to render the plaintiff’s testimony that he relied upon the representations made to 
him, the more readily believed. While the trial court found that a fiduciary 
relationship existed, we do not consider that it regarded such finding as so 
important that it would not have approved of the verdict as rendered had it not 
been of the opinion that such relationship existed. 

Judgment affirmed. 
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ACCIDENT 


PRZETORIANS v. HICKS. 6 Div. 88. 
Supreme Court of Alabama. March 25, 1937. 
Rehearing Denied June 24, 1937. 
175 Southern Reporter 258. 
1. AMBIGUITY. 
Ambiguous provisions of insurance policy will be construed most strongly 
against insurer. . 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. CONSTRUCTION. 


Where terms employed in insurance policy are plain, unambiguous, and sus- 
ceptible of only one reasonable construction within meaning of contracting parties, 
policy will be enforced according to its clear and unambiguous terms. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. CONSTRUCTION. 

In ascertaining intent of parties, language of policy will be given its common 
interpretation, and only clauses which are uncertain will be construed favorably to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. EFFECTIVE DATE. 


Accident policy providing for disability benefits for injury after policy had 
been in force for one month, and resulting in loss of eye within four months of 
the occurrence, held not to cover loss of eye resulting from injury occurring before 
policy had been in force one month, notwithstanding removal of eye by surgical 
operation was not made until policy had been in force more than one month. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from Circuit Court, Jefferson County ; Gardner Goodwyn, Judge. 

Action on a policy of insurance by Earl R. Hicks against the Praetorians. Judg- 
ment for plaintiff, and defendant appeals. Transferred from Court of Appeals 
under Code 1923, § 7326. 

Reversed and rendered. 

Pertinent provisions of the policy are as follows: 

“Accident Benefits. If, after this policy has been in force for one month and 
prior to the insured having attained sixty years of age and before default in the 
payment of premiums, the insured shall suffer injury caused solely by external, 
violent and aceidental means that results within four months of the occurrence of 
the accident causing such injury, in the loss of one or both entire hands by sever- 
ance or amputation at or above the wrist, or the loss of one or both entire feet 
by severance at or above the ankle, or the entire and irrecoverable loss of the sight 
of one or both eyes, the following benefits shall be available,” etc. 


Mullins, Deramus & Stewart, of Birmingham, for appellant. 

Jains & Saunders, of Bessemer, for appellee. 

THOMAS, Justice. 

The suit was upon a policy of accident insurance. 

The provision of the policy to be applied is that contained in the clause desig- 
nated as “Accident Benefits.” 

The agreed statement of facts shows that the accident and external injury for 
which suit was maintained, occurred on February 18, 1936, before the policy had 
been in force for one month, and that ‘the resultant and immediate condition and 
injury causing the removal of the eye by a surgical operation was on March 18, 
1936, more than one month after issue of the policy on February 7, 1926. 

[1-3] The insistence by the appellee, that the condition and removal of the eye 
was within four months of the occurrence of the accident causing the injury, is 
not affected by the fact that the accident occurred before the expiration of one 
month from the date the policy was issued. Under the established rule of con- 
struction of insurance policies, that ambiguous provisions of an insurance policy will 
be construed most strongly against the insurer when the same is open to construc- 
tion, the insistence of appellee cannot, with reason, be maintained. The terms 
employed in the contract are plain, unambiguous, and susceptible of only one 
reasonable construction within the meaning of the contracting parties. Pennsyl- 
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vania Fire Ins. Co. v. Malone et al., 217 Ala. 168, 115 So. 156, 56 A.L.R. 1075. 
In such a case policies of insurance are enforced according to their clear and 
unambiguous terms. Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 
175; Penn Mut. Life Ins. Co. v. Fiquett, 229 Ala. 203, 155 So. 702; McGifford v. 
Protective Life Ins. Co., 227 Ala. 588, 151 So. 349; Home Ins. Co. v. Pettit, 225 
Ala. 487, 143 So. 839; Northam y. Metropolitan Life Ins. Co., 231 Ala. 105, 163 


So. 635; Protective Life Ins. Co. v. Hale, 230 Ala. 323, 161 So. 248; Alabama 
Gold Life Insurance Co. v. Thomas, 74 Ala. 578. In ascertaining the intent of the 
parties the language of the policy will be given its common interpretation, and 
only clauses which are uncertain will be construed favorably to the insured. Empire 
Life Insurance Company v. Gee, 178 Ala. 492, 60 So. 90. 


[4] This policy has, within the law, predicated liability upon the occurrence of 
the accident or infliction of the injury by the means indicated, after the stipulated 
period of one month from its issue, and prior to assured becoming 60 years of 
age. McConnell-White-Terry Realty & Ins. Co. v. Fidelity & Deposit Co. of Mary- 
land, 212 Ala. 339, 102 So. 617. 

The agreed statement of facts shows the injury, caused solely by external, 
violent, and accidental means, occurred within the one month period after issue 
of the policy, and before there was a coverage of the policy, of date February 18, 
1936, the date of the happening of the external accident causing the injury to the 
eye of assured and requiring its removal. 

In Empire Life Insurance Company v. Gee, 178 Ala. 492, 60 So. 90, and Inter- 
Ocean Casualty Co. v. Scruggs, 222 Ala. 195, 131 So. 551, the event insured against 
was the death of the assured. In the instant case it is the casualty “caused solely 
by external, violent and accidental means” that was inflicted within the coverage 
of the policy. ; 

The judgment of the circuit court is reversed. The submission being on the 
agreed statement of facts, a judgment is here rendered for appellant. 

Reversed and rendered. 

Anderson, C. J., and Foster and Knight, JJ., concur. 


GORGEN v. CONTINENTAL CASUALTY CO. Gen. No. 39018. 
Appellate Court of Illinois. Second Division, First District. June 8, 1937. 
Rehearing Denied June 23, 1937. 

9 Northeastern Reporter (2d) 259. 

MISREPRESENTATION. 

In an action on a health and accident insurance policy, evidence held to show 
that multiple sclerosis disabling insured was contracted before the issuance of 
the policy and that insured’s negative answer to a question in application, whether 
he was suffering from or ever had rheumatism or any chronic or periodic mental or 
physical ailment or disease, or any defect in mind or body, was untrue. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Municipal Court of Chicago; Harold P. O’Connell, Judge. 

Action by Frank Gorgen against the Continental Casualty Company on a 
health and accident insurance policy. From a judgment for plaintiff, defendant 


appeals, 


Reversed. 


The policy was issued September 1, 1926, and provided for insurance against 
bodily sickness or disease contracted after the date of the policy. In the applica- 
tion insured answered “No” to the question whether he had ever had tuber- 
culosis, paralysis, rheumatism, hernia, appendicitis, or any chronic or periodic 


mental or physical ailment or disease, or was crippled or maimed or had any 


defect in hearing, vision, mind, or body, and answered “Yes,” to the question 
whether he understood and agreed that his answers were made as a representa- 
tion to induce the issuance of the policy and that if any one or more of them 
were false, all right to recover under the policy should be forfeited, if such false 
answer was made with actual intent to deceive, or if it materially affected either 


the risk or the hazard assumed by the company. Insured became totally disabled 


from multiple sclerosis. In 1923, insured had suffered from an ailment which 


the doctor then diagnosed as multiple sclerosis and while insured may not have 
known the name or incurable nature of the ailment, he had described his con- 
dition prior to the issuance of the policy in subsequently consulting physicians 
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as a numb and tired feeling in both legs, arthritis, and of a rheumatic character, 
and had stated that his legs became stiff and heavy. 


Eckert & Peterson, A. R. Peterson, and Owen Rall, all of Chicago, for 
appellant. 


Musgrave, Oppenheim, Price & Ewins, of Chicago, for appellee. 
JoHN J. SuLuivan, Justice. (Publish abstract only.) 


COGHLAN et al. v. FEDERAL LIFE INS. CO. Gen. No. 39004. 
Appellate Court of Illinois. Third Division. First District. June 30, 1937. 
9 Northeastern Reporter (2d) 457. 
WRECK. 


Evidence disclosing that insured, who met death by monoxide gas poisoning, 
was found seated in automobile in garage, that garage doors were open, that 
doors and windows of automobile were closed, that ignition was on, but motor 
was not running, and that gas escaped from heater into automobile, established 
that death resulted from “wrecking” or “disablement” of passenger vehicle in or 
on which insured was “riding,” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Cook County; Oscar F. Nelson, Judge. 

Action by Paul Coghlan and others against the Federal Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Eckert & Peterson and Tom Leeming, all of Chicago, for appellant. 7 

Burry, Johnstone, Peters & Dixon and John C. Trussell, all of Chicago, for 
appellees. 

HALL, Justice, 

By this appeal, defendant seeks the reversal of a judgment against it entered 
in the superior, court of Cook county, for the sum of $1,980 and costs of suit. 

The action is predicated upon an accident policy issued by the defendant 
company to Victoria M. Coghlan, who met her death by monoxide gas poison. 
The cause was submitted to a jury. The insurance policy, among other things, 
provides that: 

“The company will pay for loss of life—$1,500—sustained by the wrecking 
or disablement of any omnibus or taxi cab owned or operated by a private person, 
or any vehicle or car operated by private carrier or private person in or on which 
the insured is riding. 

“This part covers persons riding in or driving buses, privately owned taxi 
cabs, trucks, pleasure automobiles, motorcycles and horse drawn vehicles.” 


The record indicates that between 4 and 5 o'clock of the afternoon of Febru- 
ary 21, 1934, Paul Coghlan, son of the insured, came to his home, found the 
garage doors, of a garage at the rear of his home, open, with his mother, the 
insured, seated in the car in the garage, and that she was dead. He testified to 
the effect that he summoned a doctor, who stated that his mother had been dead 
for an hour or SO; that, at the time he found his mother, she was fully clothed, 
and that her outside clothing consisted of a cloth coat with a fur collar, that she 


wore overshoes and a hat, and had her purse with her; that the ignition was 


on in the car, and he stated that “apparently it had been driven before”; that 
the doors of the car as well as its windows, were closed at the time he found 
her, but that the engine was not running at that time. The witness stated that 
it would be impossible for him to say whether or not his mother was getting 


ready to go out, or whether she was just coming in, but that she was fully 
dressed and ready to drive the car; that he had previously attempted to enter 
the house, but that he found the doors locked, but that the two doors of the 
garage were open, and that the temperature at that time was above freezing. 

A witness produced by plaintiffs testified that, after the death of Mrs. 


Coghlan, the witness took the car out, drove it, and found a gas leakage; that there 
was a heater on the outside of the muffler; that the muffler of the car was rusted 


and broken, with an opening in it; that the heater of the car inclosed the entire 


muffler; and that the condition he found made it easy for gas to get into the 


car. He further stated that he examined the manifold gaskets, and found that 
they leaked, and that one of the valves was burned. 
Another witness for plaintiffs testified that prior to the accident he had 
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charge of the maintenance of the car for the decedent, and that he had examined 
it a short time before her death; that he found a condition which indicated that 
there was an exhaust leakage, and that he noticed an unusual amount of fumes 
coming through the heater of the car and the floor boards thereof; that he 
advised the decedent to have the car opened up and the valves ground and 
the exhaust taken care of; that at that time he made an attempt to close the 
door of the heater to keep the fumes from coming into the car, but, because of 
the rust that had gathered, it could not be closed, and that the witness had to 
leave it open; that the mechanical situation in and about the muffler and the 
radiator was such that any fumes escaping would be carried back through an 
opening in the floor boards and into the car. 

There seems to be no question as to the cause of the woman's death. Defendant 
offered no evidence. At the close of plaintiffs’ case, both plaintiffs and defendant 
moved the court for a directed verdict. The court directed a verdict for the plain- 
tiffs, upon which verdict the judgment appealed from was entered. 

Defendant insists that under the insurance policy, which provides indemnity 
for death resulting from the “wrecking or disablement of a passenger vehicle * * * 
in or on which the insured is riding,” does not justify the verdict and judgment in 
this case. It is insisted that the facts do not show that the insured was either 
“riding in or driving” the car at the time of the occurrence. In its brief defendant 
states that it is conceded that the engine of the car had been running, and concedes 
that the manner in which decedent was dressed, together with the fact that the 
house was locked and that her purse was beside her, is evidence of the fact that 
she had either been riding in the car, or intended to ride in it. 

No Illinois case is cited which is at all in point. In Johnson y. Federal Life 
Ins. Co., 60 N.D. 397, 234 N.W. 661, 662, the insured’s car had been stalled in a 
mud hole, and two of the occupants were found dead, with the engine still run- 
ning, and the point was made that it was not shown that the people were riding 
in the car at the time, and that, under a similar provision in an insurance policy, 
recovery could not be had. In affirming the judgment based on the policy, the court 
said: “It will be noted that the contentions of the appellant rest upon a close 
literal construction of the policy. It seems to be assumed that one cannot be 
riding in a car unless the car is in motion, and that the instant it stops he ceases 
to ride. * * * To exclude the inhalation of carbon monoxide gas during a period 
when the car is stalled in a mud hole on the theory that motion had ceased would 
be not merely to adopt a narrow meaning of the language of the contract, but to 
actually deprive the words used of a portion of their ordinary meaning. The occu- 
pant of a car while it is stalled in a mud hole, * * * is still riding in the car in 
quite the same sense as a passenger upon a steamship at anchor may be riding the 
waves. * * * ‘It is true that the automobile that appellee was driving or operating 
at the time had ceased to move, when he undertook to go therefrom, but the 
terms of the policy did not limit appellee’s liability to an injury only when the 
automobile was in actual motion. The policy is to be construed more strongly 
against appellant, and, had it been the intention to limit the benefit to the insured 
only while he was moving in his automobile, it must be presumed that it would 
have been so stated in the contract.’” ’ 

We are of the opinion that the construction defendant puts upon the policy, 
and its definition of the word “riding,” are entirely too narrow. Under the defend- 
ant’s construction of this contract, if the driver of an automobile came to a stop 
at a traffic light, and while standing there was injured, there could be no recovery. 
In this case, as already stated, it is agreed that the decedent had either just started 
or just finished a journey. The ignition of the car was on, and there is every 
indication—including the fact that the evidence shows that she died of monoxide 
gas poison—that the motor of the car had been running, and that the running 
of the motor caused the formation of the gas which caused her death. It is in 
evidence that there was a “disablement” in the car’s mechanism which caused the 
gas to. enter the body of the car. 

The judgment is affirmed. 

Affirmed. 

Denis E. Sullivan, P. J., and Hebel, J., concur. 
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THOMAS v. FEDERAL LIFE INS. CO. No. 43970. 
Supreme Court of Iowa. June 15, 1937. 
273 Northwestern Reporter 862. 
DISABLEMENT. 

Evidence that stuck float valve of truck driven by insured caused whole inside 
of truck to catch on fire, that insured looked like “ball of fire’ when he attempted 
to jump out, and that he suffocated from inhaling flames, authorized recovery on 
double indemnity clause of accident policy insuring loss of life from wrecking or 
“disablement” of vehicle operated by private carrier or person in which insured 
rode, including persons riding in or driving automobiles or other motor-driven 
vehicles. 

“Disablement” means an act of disabling, or state of being disabled; 
deprivation of ability; incapacity. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Union County; Geo. A. Johnston, Judge. 

An action to collect under double indemnity clause of accident insurance policy 
for death of Thomas, who died as a result of burns received in burning automobile. 
Court entered judgment for plaintiff for full amount. Defendant appeals. 

Affirmed. 

Leming & Hobson, of Hampton, and Jerome F. Kutak, of Chicago, IIl., for 
appellant. 

Healey & Reynolds, of Creston, for appellee. 

Parsons, Justice. 

This is an action to collect on a policy of accident insurance issued by the 
defendant, Federal Life Insurance Company, to Joseph Matthew Thomas, with 
Minnie Hall Thomas, his wife, as beneficiary. The policy was issued March 7, 1928. 

Part II of the certificate, or policy, provided as follows: 

“The Company will pay for the loss of life $2,000 * * * sustained by the 
wrecking or disablement of any vehicle or car operated by any private carrier or 
o— person in which the Insured is riding or by being accidentally thrown there- 
rom. 

“This includes persons riding in or driving automobiles or any other motor 
driven or horse drawn vehicles.” 

The policy provides also that each renewal adds 10 per cent. to the amount 
payable by the policy until it reaches 50 per cent. of the amount payable, making 
the policy really a $3,000 policy if renewed five times, and it was so renewed. 

It was claimed by plaintiff that the death of the insured was caused by exter- 
nal, violent, and accidental means, and as the result of the wrecking and disabling 
of the truck he was driving; that under the terms and conditions of the policy the 
beneficiary was entitled to the full amount of the policy, and asked judgment for 
$3,000, with interest and costs of action. 

The defendant admitted that it was engaged in the insurance business and was 
authorized to transact business in Iowa, admitted it issued a policy to Joseph 
Matthew Thomas, but denied each and every other allegation set out in plaintiff's 
petition, and asked that the petition be dismissed at plaintiff’s cost. 

It was stipulated that the policy was purchased in 1928; that all the premiums 
had been paid, and that the insured died on May 22, 1935; was fifty years of age, 
and that the plaintiff was the widow of the insured, and beneficiary in the policy; 
that immediate notice of death had been given, and defendant was furnished with 
all necessary proof of loss; and that the amount due on the policy, if any, was 

_ The evidence shows that on May 22, 1935, the day of his death, Thomas was 
driving his truck, when it caught fire and he was burned to death; that when he 
Jumped from the burning truck he appeared (as described by witnesses) as a ball 
of fire; that the car at that time was leaking gasoline by reason of some defect 
in the carburetor, throwing gasoline up into the cab of the truck; it also ran down 
on the exhaust pipe and became heated and vaporized; and that the truck was 
afire inside when Thomas jumped out and almost immediately died. 

The testimony further shows that physician made an examination of the body 
of Thomas at the undertaking parlors, and Thomas was so badly burned all over 
that the cause of death was “suffocation from inhaling flames.” The truck was 
immediately examined by a Ford garage foreman at Creston, who said the cab 
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of the truck was found to be completely burned out, from the packing and upholster- 
ing, leaving the bare springs; that even the aluminum door handles were melted, 
and all the glass in the doors and windshield of the truck; that the floor boards 
were severely burned and had to be replaced; the wiring was burned in two and 
the truck could not be started until the wiring was repaired. The testimony 
showed the float valve had stuck, apparently, and let the fuel pump flood the 
carburetor, the gasoline coming out through the gasket; that there was nothing to 
keep it from going back on the dash, running down through the choke and speed- 
ometer cables, and the throttle rod, the foot feet shaft; that, the dash being sloping, 
it would naturally allow the gasoline to run down on the choke and throttle rod; 
and that after it had accumulated on the dashboard it dripped down to the exhaust 
pipe, which was warm, and the gasoline would vaporize and become more inflam- 
mable than when in the raw state. 

At the close of all the testimony the plaintiff rested. The defendant moved for 
judgment and directed verdict, on the following grounds: 

That there was no evidence showing the truck in which Thomas was riding was 
wrecked or disabled prior to the injury sustained which resulted in his death. 

That plaintiff had failed to sustain the burden of proof in establishing the death 
of Thomas was within the coverage extended by the policy. 

That plaintiff had failed to sustain the burden of proof necessary to show that 
the death of Thomas occurred by reason of any of the hazards or perils insured 
against. 

That plaintiff failed to sustain the burden of showing the casual relationship 
between the hazards or perils insured against and the death of Thomas. 

That plaintiff failed to produce evidence upon which a jury or court trying the 
issues of fact could find that the death of Thomas occurred within the coverage 
extended by the policy; that the death occurred by reason of hazards or perils 
insured against. That there was a casual relationship between the hazards and 
perils insured against and the death of Thomas, without a jury or court indulging 
in speculation, conjecture, or hypothesis. 

That the evidence produced is of such a nature that it does not exclude every 
other reasonable hypothesis that the death of Thomas occurred within the pro- 
visions of the hazards and perils insured against. 

The court overruled the motion to direct judgment and entered judgment for 
the plaintiff for full amount asked; from this judgment the defendant appeals. 

The court in ruling on the motion to direct judgment gave his reasons therefor 
and thoroughly reviewed the evidence. The ruling of the court is too long to set 
out here, but therein he said: 

“From the facts and circumstances that are proven here beyond dispute, the 
Court believes that this valve in the carburetor was stuck at and before the time 
this truck left the highway; it believes that the force of the current from the fan 
drove the gasoline in the form of a gas or spray through the openings between the 
engine and the cab and that this cab was filled with that spray and gas. 

“The Court believes that it would make no difference whether Mr. Thomas 
was first overcome by the gas and after the fire started it took his life, or whether 
the gasoline ignited from the engine or exhaust and that he lost control of the car 
because of that. 

“If the carburetor of this car was so defective that it would cause gasoline 
to overflow, and if the current of air from the fan drove this gasoline or spray 
or gas into the cab and that Mr. Thomas was overcome thereby, the Court believes 
that this truck was disabled. 

“The Court believes that a motor vehicle is disabled when through some cause 
in connection with the truck or the motor vehicle itself, it is not capable of being 
managed by the driver. 


“The Court therefore believes that if Mr. Thomas in this cab, was overcome 
with the gas, that is, the gas formed from this gasoline driven into the cab, or tf 
he was overcome by smoke and flames which were caused by the defect in the 
motor vehicle itself, that his death from fire would be a death caused through the 
disablement and wrecking of this car.” 

We think the court’s conclusions in this case were correct. There can be no 
question the car was disabled, if it was as testified to in this case, and the court 
could really make no other finding consistent with the facts in evidence than it 
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did make. Practically the only question raised here by the defendant is, Did the 
cause of the injury and death of the insured come within the meaning of the 
policy? If this was not the cause of the death of Thomas, we do not know the 
English language. 

Under the policy the plaintiff is entitled to recover if the injury was sustained 
by the wrecking or disablement of the car, and this includes persons riding in or 
driving the vehicle. It might well be said, under this record, that the car was 
wrecked, perhaps not in the full sense of that word, but it was at least disabled. 

“Disablement” has been defined as “Act of disabling, or state of being disabled ; 
deprivation of ability; incapacity.” Webster’s New International Dictionary (2d 
Ed.) 

It will be noted that in the policy the defendant says it will pay for loss of 
life sustained by the wrecking or disablement of any vehicle or car operated by a 
private carrier, or private person, in which the insured is riding. And also says 
this includes persons riding in or driving automobiles or any other motor driven 
or horse drawn vehicles. 

The record further shows without dispute in the record that the whole inside 
of the car was afire; that the deceased, while in the truck, was afire; that as he 
attempted to jump out he looked like a hall of fire; the condition of the truck 
showed that it was disabled from performing all of its functions. This being so, 
how the defendant in this case can contend it is not liable is beyond our compre- 
hension, unless it be upon the theory that the company is organized to collect pre- 
miums only, and not to pay losses. 

Mochel v. Iowa State Traveling Men’s Association, 203 Iowa 623, 213 N.W. 
259, 51 A.L,.R. 1327, was a case in which one side of a passenger coach was smashed 
in by the swinging of a loaded bucket against the coach as it was passing; held that 
this constituted a “train wreck” within the meaning of a policy of accident insur- 
ance, even though the coach (the only one injured) was not derailed, and was not 
taken from the train for repairs until a division point on the line was reached. 

We find support in authorities from other states, as follows: Aurnhammer v. 
Brotherhood Acc. Co., 250 Mass. 563, 146 N.E. 47; Johnson y. Federal Life Ins. 
Co., 190 Minn. 580, 252 N.W. 666; Johnson v. Federal Life Ins. Co., 60 N.D. 397, 
234 N.W. 661; Sant v. Continental ‘Life Ins. Co., 49 Idaho 691, 291 P. 1072; Inter- 
Southern Life Ins. Co. v. Bowyer, 90 Ind.App. 494, 169 N.E. 65; Yoshie Maeda v. 
Sierra Nevada Life & Casualty Co., 109 Cal.App. 271, 292 P. 987. 

These authorities hold: 

In the Aurnhammer Case, where there was no evidence that the word “wreck” 
had special or local significance, the question whether there was wrecking of car 
within the meaning of an insurance policy was for the court; that the dashboard 
and controller at front of car in which insured was riding was bent, misplaced, and 
forced backward, air pipes severed, brakes standards and handles disabled, partition 
damaged, glass broken through, bonnet smashed and crushed; held to show 
“wrecking” of car within the meaning of an accident policy, saying “wrecking” 
meaning to destroy, disable, or seriously damage. 

In the Johnson Case from North Dakota, one dying of carbon monoxide poi- 
soning while occupying a car stalled in a mud hole held riding in a car within the 
meaning of the double indemnity clause of an accident insurance policy. 

In a Johnson Case from Minnesota, where, just as insured leaned in the auto- 
mobile, apparently to turn the ignition switch preparing to cranking, the automo- 
bile was struck by another auto, resulting in insured’s death; held whether wreck- 
ing of automobile resulted in throwing deceased from it, within the increased 
indemnity provisions of an accident policy, for jury. 

_ In the Sant Case, an accident policy provided for loss by the wrecking or 
disablement of any automobile or horse drawn vehicle, not plying for public hire, 
in which the insured was riding or driving and being accidentally thrown from the 
wrecked or disabled vehicle. A road grader was involved. It was held that, where 
the bolt was so bent and said vehicle was strained, grader was disabled within the 
accident policy. 

In the case of Inter-Southern Life Ins. Co. v. Bowyer, injuries resulting in 
death sustained in fall off tailgate of truck used in delivering parcel post, when 
supporting chain broke while decedent and another were seated thereon, held 
“accidental death,” within the accident insurance policy covering injuries resulting 
trom being thrown from “disabled automobile.” 
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In the case of Yoshie Maeda v. Sierra Nevada Life & Casualty Co., defective 
brakes on an automobile held “disablement” within accident policy. 

While the appellee herein has filed a motion to dismiss the appeal, we have not 
ruled upon it on account of the conclusions herein reached. We believe it is better 
that this case be decided upon its merits. 

We think the judgment was just; that the lower court arrived at the proper 
conclusion; and that the plaintiff is entitled to the amount given her by the lower 
court. For these reasons the decision of the lower court is affirmed. 

Affirmed. 

Richards, C. J., and Stiger, Hamilton, Kintzinger, Anderson, Mitchell, Donegan, 
and Sager, JJ., concur. 

BABA v. MUTUAL BEN. HEALTH & ACC. ASS'N. No. 23. 
Supreme Court of Michigan. June 8, 1937. 
273 Northwestern Reporter 795. 
2. ACCIDENT. 

In action on polciy insuring against accidental death whether insured died 
as result of an accident and not from natural causes treld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. NOTICE OF ACCIDENT. 

Requirement of proof of occurrence, character and extent of loss for which 
claim is made under a policy is to enable the insurer to form an intelligent 
estimate of its rights and liabilities. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. NOTICE OF ACCIDENT. 

Under policy insuring against death from accidental means which provided 
that notice of death must be filed, where beneficiary in claim indicated that 
insured died of heart disease and did not correct or supplement such report so 
that it would appear that event on which insurer’s liability depended had 
occurred, there was a failure to comply with requirements of policy which pre- 
cluded beneficiary's recovery. ; 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. PROOF OF LOSS. 


Under policy insuring against death from accidental means, and providing 
for notice of claim to be given insurer, insurer’s failure to issue forms within 
fifteen days as required by policy after notice given by beneficiary by telephone 
and written claim showing death to have resulted from heart disease was not 
waiver of provision for proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

Appeal from Circuit Court, Oakland County; George B. Hartrick, Judge. 

Action by Pauline Baba against the Mutual Benefit Health & Accident Asso- 
ciation. From a judgment for the defendant notwithstanding the verdict, plain- 
tif appeals. 

Affirmed. 

Argued before the Entire Bench. 

Sol Blumrosen and Chester Schwartz, both of Detroit, for appellant. 

Lightner, Crawford, Sweeny, Dodd & Toohy, of Detroit (Clifford M. Toohy 
and George D. Haller, both of Detroit, of counsel), for appellee. 

CHANDLER, Justice. 

In a suit on a policy of insurance defendant had judgment non obstante 
veredicto. Plaintiff appeals. : 

Plaintiff is the widow of Nick Baba, deceased, and is also the beneficiary 
under an insurance policy issued to said deceased insuring deceased “against loss 
of life * * *, resulting directly and independently of all other causes, from bodily 
injuries sustained during any term of this policy, through purely accidental 
means.” The policy contained the usual standard provisions, those pertinent to 
a determination of this cause being as follows: 

“4. * * * In event of accidental death immediate notice thereof must be 
given to the Association.” 

“5. Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the Association at Omaha, Nebraska, or to any authorized agent 
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of the Association, shall be deemed to be notice to the Association. Failure to 
give notice within the time provided in this policy shall not invalidate any claim 
if it shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible.” 

“6. The Association upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. If such 
forms are not so furnished within fifteen days after the receipt of such notice 
the claimant shall be deemed to have complied with the requirements of this 
policy as to proof of loss upon submitting within the time fixed in the policy 
tor tiling proofs of loss, written proof covering the occurrence, character and 
extent of the loss for which claim is made.” 

“7. Affirmative proof of loss must be furnished to the Association at its said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the Association is liable, and in case of 
claim for any other loss, within ninety days after the date of such loss.” 

On June 4, 1934, the deceased, accompanied by his son, Julius, left home for 
his work at the Pontiac Motor Car Company. Before arriving at their destina- 
tion, the motor of the car in which they were riding became stalled. Julius 
testified that his father got out of the car and attempted to start the motor by 
cranking; that while his father did so, he, Julius, remained seated in the car 
to operate the ignition in the event that the motor should start; that deceased 
went to the front of the car and while engaged in cranking the motor his foot 
slipped and he fell to his knee; that he placed his hand to his chest in a position 
over the heart, groaned and appeared to be short of breath; that he then got 
back into the car, rested a few minutes, and proceeded to walk the balance of 
the way to work, leaving Julius with the car which had refused to start. 

A fellow workman of the deceased saw deceased as he entered the gates of 
the Pontiac plant and noted that he was gasping for breath. Shortly thereafter 
deceased was found unconscious and was pronounced dead upon examination a 
few moments later. 

{1] Defendant contends there was no evidence to go to the jury that deceased 
sustained an accident. If the testimony of the son, Julius, is to be believed, it 
would appear that plaintiff had sustained the burden of proof in this regard. 
Defendant bases its contention on the argument that because deceased was a short 
man and the son admitted he could only see that portion of deceased above the 
chest while he was in front of the car cranking the motor, it was impossible for 
the son to observe as to whether his father had slipped and fallen to his knee. 
In other words, defendant contends that the testimony as to the happening of an 
accident is to be discredited as being in contradiction to the physical facts. The 
trial court was persuaded by this argument. We are, however, disposed to believe 
upon examination of all of the testimony that it was within the province of the 
jury to determine the credibility of the witness, Julius, and for it to determine 
whether or not the facts related by him did or did not occur. 

{2, 3] The testimony was conflicting as to whether or not the death resulted 
“directly and independently of all other causes, from bodily injuries sustained * * * , 
through purely accidental means” or whether deceased died from natural causes. 
The following special questions were submitted to the jury: 

_ _1. Did Nick Baba lose his life from bodily injuries, independently and exclus- 
ively of disease and all other causes causing his death? 

2. Did Nick Baha die a natural death from natural causes rather than acci- 
dental causes ? 

The jury answered question No, 1 in the affirmative and question No. 2 in the 
negative. The findings of the jury upon disputed questions of fact will not he 
disturbed where there is testimony to support such findings, except when the ver- 
dict is against the great weight of the evidence. 


Plaintiff testified that on June 4, 1934, the date of her husband’s death, she 
called the Detroit office of the defendant company by telephone and conversed with 
a man, unidentified by name, who she claims stated he was the manager; that she 
requested information as to whether the premiums were paid to date on the policy 
and stated that her husband passed away in an accident. She further testified that 
the party with whom she was speaking informed her to discuss the matter with 
the Pontiae agent and “send that certificate to the home office.” The defendant's 

troit manager denied any such conversation in its entirety. The son, Julius, 
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claimed to have been present during the conversation and testified as to statements 
made by plaintiff over the phone at the time, his testimony being substantially the 
same as that of plaintiff with the exception that according to him more details 
concerning the alleged accident were then related by plaintiff. He further testified 
that a few days after decedent’s death he talked with the Pontiac agent and dis- 
cussed the circumstances surrounding the death. This agent, also unidentified by 
name, is claimed to have stated that “he would take care of everything.” 

On August 2, 1934, plaintiff wrote to defendant’s home office in which she 
stated, “I am notifying you of my husband’s death on June 4, 1934,” inclosing with 
said letter a coroner’s certificate reading in part, “The cause of death was acute 
mitral endocarditis (contributory cause excessive heat).” Acute mitral endo- 
carditis was explained by one physician as being an acute inflammation of the 
lining of the heart. Subsequently, forms for making proof of loss in compliance 
with provision 6, hereinbefore quoted, were mailed to plaintiff but never completed 
and returned to defendant by her. On August 30, 1934, she wrote to defendant as 
follows: “In regard to your last letter I received with applications to be filled 
out. The only person who filled one was the coroner. There was no doctor atten- 
tion because his death was sudden.” On September 11, 1934, defendant by letter to 
plaintiff stated : 

“The file in connection with the claim for last illness of Mr. Baba has been 
referred to our committee for their consideration, and they have pointed out to us 
that no disability was suffered by Mr. Baba for one day or more, consequently 
there would be no benefits due under the contract for the claim filed. 

“In any event, it appears that Mr. Baba died of a heart disease, and his con- 
tract had not been in force continuously for tthe six preceding months, so there 
would be no liability, in accordance with the additional provisions of the contract.” 

It is apparent from this letter that defendant considered the claim as one for 
disability resulting from heart disease or natural causes. 


Assuming the alleged conversations of plaintiff with defendant's Detroit man- 
ager and that of her son with the Pontiac agent establish compliance with the 
policy provision 4 requiring immediate notice of death, and that because of the 
failure thereafter of defendant to promptly furnish the necessary forms for proof 
of loss within fifteen days as provided by provision 6, proof of loss on such forms 
was waived, we are confronted with the question as to whether plaintiff otherwise 
furnished such proof as is required by said provision 6. If she did, it must be 
found in her letters of August 2, and August 30, 1934. We believe this issue to 
he decisive and one upon which the judgment must be affirmed. 


14, 5] Standard provision 6 requires proof of the occurrence, character, and 
extent of loss for which claim is made. The purpose of the requirement is to 
enable the insurer to form an intelligent estimate of its rights and _ liabilities. 
Griffin v. Northwestern Mut. Life Ins. Co., 250 Mich. 185, 2209 N.W. 509. The 
liabilities of the defendant depended upon whether the deceased met his death 
“directly and independently of all other causes, from bodily injuries * * * through 
purely accidental means.” The proof furnished by plaintiff in her letter of August 
2, 1934, indicated that deceased had expired from heart disease. No intimation 
was given that the death had resulted from accidental circumstances, upon which 
contingency the liability of the defendant was predicated under the terms of the 
policy. That defendant reasonably believed deceased had died from disease or 
natural causes is established by its letter of September 11, 1934. Plaintiff’s letter 
of August 30th furnished no additional information. If the proof furnished by 
plaintiff was erroneously submitted, it was incumbent upon her to correct or 
supplement the same so that it would appear that the event upon which defendant's 
liability depended had occurred. This she did not do. Her failure to comply 
with the plain requirements of the policy precludes her recovery. See Wachtel 
v. Equitable Life Assur. Soc. of U. S. et al., 266 N.Y. 345, 194 N.E. 850. 

[6] Plaintiff strenuously urges that defendant waived proof of loss by reason 
of the assurance of the unamed Pontiac agent that he would take care of every- 
thing, by failure of defendant to furnish the forms within fifteen days and by the 
claimed directions of defendant’s state manager given during the telephone con- 
versation to consult the Pontiac agent and “send that certificate to the home office.” 
A careful examination of the record reveals nothing that would constitute a waver 
by defendant of the provisions of the policy. 





Acc.] Arnold v. Brotherhood of Locomotive Firemen and Enginemen 1141 


Judgment affirmed, with costs. 
Fead, C. J., and North, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ., concur. 


ARNOLD v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 18913. 
Kansas City Court of Appeals. Missouri. May 24, 1937. 
106 Southwestern Reporter (2d) 32. 
1, RELEASE. 


A purported release of fraternal benefit association from all claim of member 
thereof under accident insurance policy, for injuries sustained and loss subsequently 
resulting therefrom, on back of association’s check for stated sum in payment for 
disability from date of injury to that on which wound was healed, was without 
consideration as to disability after latter date; there being no disputed claim 
subject to compromise or settlement at time of such payment. 

(For other cases, see Insurance, Dec. Dig. § 801.) 

2. COMPROMISE. 

Plaintiff's reply, alleging that defendant in action on accident insurance policy 
voluntarily paid stated sum by check for certain period of disability, but denied 
liability for subsequent payments, defendant admitted liability for such period, 
but after plaintiff’s receipt of check requested him to be examined by doctors and 
required him to submit evidence of his disability, and contended that plaintiff was 
not injured or disabled within terms of policy, was not admission that defendant 
denied all liability at time of sending check so as to show dispute furnishing 
basis for compromise. 

(For other cases, See Insurance, Dec. Dig. § 815[3].) 

3. SETTLEMENT. ‘ 

The settlement of a bona fide dispute or doubtful claim was necessary to give 
rise to consideration for release of accident insurer from liability to insured for 
disability payments after expiration of period covered by insurer’s check, on back 
of which purported release appeared. 

(For other cases, see Insurance, Dec. Dig. § 801.) 

4. TENDER. 

It was unnecessary for insured to tender back amount paid him by insurer on 
admitted liability for certain period of disability in order to bring suit on accident 
policy for weekly indemnities subsequently accruing. 

(For other cases, see Insurance, Dec. Dig. § 801.) 

5. OCCUPATION. } oe 

A physician's testimony, in action on accident insurance policy, that plaintiff 
had scar over whole pupil of his eye, that it blurred his vision, and that injury to 
eye disqualified him from firing railroad engine, held sufficient to take to jury 
question whether injury disqualified him from pursuing his usual vocation of 
locomotive fireman. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

6. LOSS OF SIGHT. oy J aoe 

An instruction to find for plaintiff, in action on accident insurance policy, if he 
sustained accidental injury impairing vision in eye on certain day and by reason 
thereof was unable to follow his usual vocation, was not erroneous as not requiring 
finding that he was disabled from such day for period covered by policy; instruc- 
tion covering period from date of injury to that of trial, which took place after 
expiration ef former period. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 

7. CLAIM. 

Notices and claims of disability from eye injuries received by plaintiff in action 
on accident insurance policy before injury involved therein held not admissible in 
evidence to show that plaintiff was abnormal malingerer or “accident policy beater.” 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

Appeal from Circuit Court, Johnson County; Leslie Bruce, Judge. 

Action by Earnest A. Arnold against the Brotherhood of Locomotive Firemen 
and Enginemen. Judgment for plaintiff, and defendant appeals. 
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Affirmed. 
See, also (Mo.App.) 101 S.W.(2d) 729. 

Harold C. Heiss, of Cleveland, Ohio, Edward Naber of Kansas City, and 
Johnson & Bacon, of Marshall, for appellant. 

Lamkin James, of Marshall, and Musser, Musser & Cooper, of Warrensburg, 
for respondent. 

PACIFIC MUT. LIFE INS. CO. et al. v. ROSENTHAL. 
Court of Chancery of New Jersey. June 30, 1937. 


192 Atlantic Reporter 742. 
1. CONCEALMENT. 

Misrepresentation or concealment by insured in procurement of policy, if 
fraudulent and material to risk, will avoid policy obtained on faith thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 256[1], 261.) 

2. FRAUD. 

The failure of insured to disclose in answers to questions in application for 
income and accident policies that he had received medical advice and treatment for 
a “lumbar strain” a few months before constituted fraud justifying cancellation of 
policies where they would not have been issued if insured had revealed true facts. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
3. ACCEPTANCE. 


An insured must promptly examine policy and if it does not contain agreed 
stipulations he must notify insurer thereof, and of his refusal to accept policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

4. RETENTION OF POLICY. 

In absence of excusatory circumstances, insured’s retention of income policy 
until institution of insurer’s suit for cancellation thereof was tantamount to approval 
of false statements in application annexed thereto and precluded insured from 
escaping consequences of such statements on ground that they had been inserted 
therein by examining physician without insured’s authority. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Syllabus by the Court. 

1. Misrepresentation or concealment by assured in procurement of insurance 
policy, if fraudulent and material to risk, will avoid the policy obtained on the 
faith thereof. 

2. It is incumbent upon assured to promptly examine policy and if it does 
not contain the stipulations as agreed upon, to notify the insurer thereof and of 
his refusal to accept it. 

3. In absenee of excusatory circumstances, assured’s retention of policy from 
time of issuance until insurer’s institution of suit for its cancellation is tantamount 
to approval of statements in application thereto annexed and therein referred to, 
the legal consequence of which he should not be permitted to avoid. 

Suit by the Pacific Mutual Life Insurance Company and another against Samuel 
Rosenthal. 

Decree for plaintiffs. 

McCarter & English, of Newark, for complainants. 

Ward & McGinnis, of Paterson, for defendant. 

Lewis, Vice Chancellor. 

Complainant seeks the surrender and cancellation of two policies issued by it 
to the defendant, based upon the latter’s fraudulent procurement thereof. 


As known to the record, these policies consist of an income and an accident 
policy, respectively. The former, dated August 1, 1934, provides for payment to 
defendant, in the event of total disability, of indemnities at the rate of $200 per 
month for his loss of time through accidental means or sickness; the latter, dated 
July 24, 1934, provides for indemnity payments, as therein specified, to defendant 
in case of his loss of limb or sight or other therein specified losses as a result of 
bodily injuries effected through accidental means. jg 

a for each of these policies was made by separate writings, each 
signed by defendant and each dated July 24, 1934. Embodied in these applications 
were numerous questions respecting, among other things, the applicant’s present 
and past state of health, his previous illnesses, injuries, and infirmities, as well as 
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with respect to the medical or surgical advice and ministrations received by him 
during the period therein specified. Of these questions and the answers thereto, 
those involved in the present controversy are: 

In —— for Income Policy: . 

“Q. Have you ever received or been refused compensation for accidental 
a or sickness, or have you any claim now pending? (Give particulars.) 
A. No. 

“Q. Have you ever had or have you now any bodily or mental infirmity or 
deformity (including hernia and rupture), or have you impaired hearing, or are 
you in any respect maimed or in unsound condition mentally or physically? (Give 
particulars). A. Wear glasses—corrective. 

“Q. Have you ever had rheumatism, arthritis, sciatica, lumbago, or sacroiliac- 
strain or disease? If so, give details. A. No. 

“Q. What injuries or illness or treatments by or consultations with physicians 
or practitioners have you hade during last seven years? (Give particulars of each 
illness, injury, consultation or treatment; date; duration; result; and physician’s 
name and address). A. Tonsillectomy—1928—1 week, Dr. Bender, Paterson, New 
Jersey.” 

In Application for Accident Policy: 

“Q. Is your health, sight or hearing impaired in any way; are you maimed or 
deformed? (If so, give details). A. Wear glasses—corrective. 

“Q. What medical or surgical advice or treatment have you had during the 
past seven years? (Nature, month, year: duration; result; attending physician). 
A. Tonsils out—1928—good. Dr. Bender.” 

Complainant asserts that defendant, by the foregoing answers, made representa- 
tions material and fraudulent in character; and, with intent to deceive, failed to 
disclose that he had, during the periods embraced in said questions, sought advice 
and received treatments from a physician and for an ailment other than and in 
addition to the one disclosed and in consequence of which undisclosed disability 
he had given notice of claim to the Mutual Benefit Health & Accident Association 
for indemnity disability under its policy then held by him. 

That complainant in issuing to defendant the policies thus applied for relied 
upon the truth of the representations contained in his said answers, was testified 
by its vice president, Mr. Groton. That these representations were untrue cannot 
he gainsaid; for, in truth, defendant kad, on March 2, 4, 6, 11, and 17, 1934, sought 
and received medical advice and treatment for a “lumbar strain” from Dr. Leroy 
Archbold; a fact which was testified to by that physician and, on examination, 
admitted by defendant himself. Although of but then recent occurrence, defendant 
admittedly failed to disclose any of these consultations and/or treatments in either 
of his said applications. His nondisclosure thereof assumes an unmistakable and 
added significance from the fact that he, on September 20, 21, 26, 28, October 5, 
31, 1934, and on January 5, 1935, had sought and received treatments from Dr. 
Reckwith Howarth for a “lumbo sacral sprain”; as appears from his own signed 
written application of January 10, 1935, to complainant for payment to him of 
indemnity pursuant to the provisions of the very policies now in suit. Forcefully 
significant in that connection is also defendant’s letter of July 25, 1934—written 
but within a day of the making of his applications for the policies in question 
—apprising the Mutual Benefit Health & Accident Association of his claim against 
it for disability benefits under the policy which he then held from it, by reason of 
“a back injury” suffered in the latter part of February, 1934. There is undisputed 
testimony from complainant’s vice president that had defendant revealed the true 
facts relative to these medical ministrations, his applications would have been 
disapproved and the policies now in suit would have been declined by complainant. 


[1] The law is well settled, in this state at least, that misrepresentation or 
concealment by an assured in the procurement of a policy of insurance, if fraudu- 
lent and material to the risk, will avoid the policy obtained on the faith thereof. 
Kozlowski v. Pavonia Fire Insurance Co., 116 N.J.Law, 194, 183 A. 154; Clayton 
v. General Accident, etc., Assurance Corporation, 104 N.J.Law, 364, 140 A. 307; 
Hudson Casualty Insurance Co. v. Garfinkel, 111 N.J.Eq. 70, 161 A. 195; Kerpchak 
v. John Hancock Mutual Life Insurance Co., 97 N.J.Law, 196, 117 A. 836; Prahm 
v. Prudential Insurance Co., 97 N.J.Law, 206, 116 A. 798; Guarraia v. Metropolitan 
Life Insurance Co., 90 N.J.Law, 782, 101 A. 298; Duff v. Prudential Insurance Co., 
% N.J.Law, 646, 101 A. 371; Brunjes v. Metropolitan Life Insurance Co., 91 
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N.J.Law, 296, 102 A. 693; McAuliffe v.- Metropolitan Life Insurance Co., 93 N.J. 
Law, 189, 107 A. 258; Anders v. Supreme Lodge Knights of Honor, 51 N.J.Law, 


175, 17 A. 119. . 
[2] The interrogatories hereinabove set forth were not ambiguous, By them 


complainant neither sought nor solicited defendant's opinion or impressions, but 


asked for and requested of him a statement of facts, whereof he had definite 
knowledge. His truthful averments in those respects would have undoubtedly put 
complainant on guard and further inquiry relative to the undisclosed “lumbar 
strain” and consequent treatments by Dr. Archbold in March, 1934, and in all prob- 


ability would, as was testified by its vice president, have resulted in its disapproval 
of the applications and refusal to issue the policies in question. The answers as 
thus made by defendant averred that he had not, Dr. Bender excepted, consulted 
or received treatment from any physician during the then preceding seven years. 
The established fact, as found, however, contradicted that averment and representa- 
tion. 

Viewed in the light of the foregoing, the conclusion is inevitable that defend- 
ant’s said representations and nondisclosures unquestionably were fraudulent and 
made with knowledge thereof for the purpose of having complainant act in reliance 
thereon. This the complainant did to its resultant injury; hence it unquestionably 
is entitled to the relief which it now seeks. United Life & Accident Insurance Co. 
v. Winnick, 113 N.J.Eq. 288, 166 A. 515; Locker v. Metropolitan Life Insurance 
Co., 107 N.J.Law, 257, 151 A. 627; Metropolitan Life Insurance Co. v. McTague, 
49 N.J.Law, 587, 9 A. 766, 60 Am.Rep. 661; Dewees v. Manhattan Insurance Co., 
34 N.J.Law, 244. 

Defendant, however, attempts to meet and surmount the force and inevitable 
legal effect of these facts by proof that he did not conceal, but, on the contrary, 
truthfully answered and disclosed to Dr. E. J. Phelps, complainant’s medical exam- 
iner, the fact that he had visited and received treatments from Dr. Archbold, but 
that Dr. Phelps did not write it down upon the application; and hence complainant 
should be denied the relief which it seeks. 

But on the assumption that the fact as respects the disclosure was as claimed 
by defendant and that evidence thereof was competent, although Franklin Fire 
Insurance Co. v. Martin, 40 N.J.Law, 568, 29 Am.Rep. 271, holds to the contrary, 
it is indeed difficult to perceive how complainant can be estopped from setting up 
the falsity of the answers contained in defendant's applications or how, in the face 
of complainant’s position, any rights upon the policies ever accrued to defendant. 
It is needless to point out that Dr. Phelps was without authority from complainant 
to falsify the answers to the questions which he was required to propound to 
defendant; and that, even if he did so falsify, defendant could acquire no right 
by virtue thereof; because, in that event, defendant would be placd in the anomalous 
position of making false representations in order to secure the policies in question 
which, upon a truthful report, he undoubtedly would not have obtained. By these 
misrepresentations complainant was unquestionably imposed upon and induced to 
issue the policies here in issue, and in consequenece of which, even assuming that 
both parties had acted in good faith, justice would require that the policies be 
canceled and the premiums returned. 

But the case as presented by the record is by no means as favorable to defend- 
ant as is thus assumed. It was defendant’s duty to read the questions and answers 
contained in the applications which he signed. Crescent Ring Co. v. Travelers’ 
Indemnity Co., 102 N.J.Law, 85, 132 A. 106. He knew that upon them the policies 
would be issued; if they were issued at all. Hence, it must be presumed that he 
read and was fully cognizant of the conditions and limitations therein expressed. 
The power of the medical examiner was expressly limited and notice thereof was 
given by embodiment in the application, which defendant was required to make 
and sign, of a covenant on his part “that the Company shall not be charged with 
knowledge on the part of any agent, medical examiner or other representative of 
information called for by any question contained in this application, unless made 
a part hereof or endorsed hereon.” 

[3, 4] There is yet another view of this case fatal to a recovery, even assuming 
the facts appertaining to the alleged disclosure were as claimed by defendant 
himself. The alleged failure or omission on the part of Dr. Phelps to have writ- 
ten in on the application the name and treatments of Dr. Archbold is a fact that 
would be at once disclosed by the copy of the applications, annexed to the respec- 
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tive policies in suit, to which defendant’s attention was called by the language of 
the policies themselves. Under the circumstances, it was incumbent upon him 
to promptly examine the policies, whereupon he would have discovered that a 


fraud had been perpetrated, and to promptly notify complainant of that fact and 


‘ ‘ ‘ ~~ . 

his refusal to accept the policies as written, Crescent Ring Co, v. Travelers’ Indem- 
nity Co., 102 N.J.Law, 85, 132 A. 106; which he admittedly failed to do. He could 
not hold the policy without approving the action of the medical examiner and 
thus becoming a participant in the fraud so committed. His retention of the policy 
from the time of its issuance to now is tantamount to an approval of the application 
and statements therein contained, the legal consequence of which approval he cannot, 


and should not, now be permitted to avoid. Crescent Ring Co. v. Travelers’ Indem- 
nity Co, 102 N.J.Law, 85, 132 A. 106; Sardo v. Fidelity, ete., Co., 100 N.J.Eq. 332, 
134 A. 774; Berkowitz v. Westchester Fire Insurance Co., 106 N.J.Eq. 238, 150 A. 
404; Richardson vy. Maine Insurance Co., 46 Me. 394, 74 Am.Dec. 459; American 
Insurance Co. v. Neiberger, 74 Mo. 167. 

Moreover, the true aspect of the case is not as favorable to defendant as 
that hereinbefore assumed. Defendant claims that he did not conceal, but, on the 
contrary, truthfully made known and disclosed to Dr. Phelps his visits to and treat- 
ments from Dr. Archbold, but that the former did not write it down on the applica- 
tions, which he (defendant) subsequently signed. In support of his claim, he 
invokes His own testimony and that of his witnesses, Richard J. Maroff (the agent 
who solicited the insurance in question), and Morris Shapiro (an employee of 
defendant), who it is claimed were both present at defendant’s medical examination 
and interrogation by Dr. Phelps. Both of these witnesses testified that they heard 
defendant, in response to Dr. Phelps’ question, tell the doctor that he had consulted 
and had been treated by Dr. Archbold. This, however. was vigorously and unquali- 
fiedly denied by Dr. Phelps, who testified that no one but defendant and himself 
were present on that occasion; that he wrote down all of the answers to the ques- 
tions as they were then given to him by defendant; that defendant did not tell 
him that he had ever consulted or been treated by any physician, other than Dr. 
Bender; that after having read the questions and written down the answers thereto, 
he gave defendant the application, who in his presence then read, signed, and 
returned it to him, whereupon he forwarded it to complainant’s office at Newark, 
we 

In his direct examination, defendant testified that it was about 5 o’clock in 
the afternoon when Richard J. Maroff and Dr. Phelps came to his place of busi- 
ness and it was then while they sat around his desk that he answered the questions 
read to him from the application which he thereafter signed. But on cross-examina- 
tion, he changed and said that it was Richard J. Maroff, one of his brothers, 
his bookkeeper, and other persons then in his office who were present on that 
occasion; that he was unable to say whether those answers were in the handwrit- 
ing of Mr. Maroff or Mr. Shapiro, but assumed that it was in the latter’s. On 
further cross-examination, however, he contradicted himself by saying that neither 
Mr. Shapiro nor his brother George, but only Dr. Phelps, Mr. Maroff, and himself, 
were then present. 

When called by defendant, Richard Maroff testified that he recalled having 
been present at the time that Dr. Phelps examined defendant and that he then 
heard the latter tell the doctor that he had been to see Dr. Archbold about some 
condition which he thought was a cold. Under cross-examination, this witness, 
however, admitted having been an agent for complainant for about six years prior 
to the occasion in question; that he was familiar with complainant’s rule requiring 
examinations of policy applicants to be made in private by one of its regularly 
appointed medical examiners, at which the presence of any agent or other third 
person was forbidden, but that he nevertheless was present at that examination and 
that he did nothing to apprise complainant of defendant’s treatment by Dr. Arch- 
bold; a fact which he knew did not appear on either of the applications, although 
he was fully aware of the fact that the policies were issued upon the facts disclosed 
in the answers appearing thereon. 


Morris Shapiro, when called by defendant, testified that he acted generally 
for defendant in connection with insurance matters; that he was present on the 
occasion when the questions were asked and the answers given in connection with 
the applications; and that he did not write the answers to the questions on either 
of those applications. 





1146 The Insurance Law Journal. Vol. 89 [Oct., 1937 


A consideration of the foregoing and other discrepancies and contradictions in 
and between the testimony of defendant and his own witnesses, the absence of 
any purpose or motive on the part of Dr. Phelps for refusing to write down on 
defendant’s application the name of Dr. Archbold along with that of Dr. Bender, 
as compared with the obvious purpose to be served by defendant’s nondisclosure 
in that respect; and the impelling fact that in the application for the accident 
policy which defendant made and signed on the same day—and with the preparation 
of which Dr. Phelps admittedly had nothing whatsoever to do—defendant also 
failed to disclose the fact that he had ever consulted or been treated by Dr. Arch- 
bold or any other doctor, excepting Dr. Bender, cannot justify any conclusion other 
than that the defendant designedly failed to disclose that fact, as Dr. Phelps 
testified, and as I, from the evidence, find. 

There will be a decree requiring the surrender and cancellation of the policies 
and the return of the premiums paid. 


PENROSE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Onondaga County. June 5, 1937. 
296 New York Supplement 764. 
2. CONSTRUCTION. 


Where term accident policy and premium notice were prepared by insurer, 
they were required to be constructed most strongly against insurer where there 
was doubt as to meaning of language used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. TENDER OF PREMIUM. 

Where insurer sent premium notice thereby offering to renew term accident 
policy but rejected renewal premium, timely tendered in view of fact that last 
day of grace period fell on Sunday and was followed by a public holiday, on 
ground that policy had expired, insurer was liable on policy where insured met 
death by accident within policy during term for which premium had been timely 
tendered (General Construction Law, §§ 20, 25). 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


Action by Edna M. Penrose against the Metropolitan Life Insurance Com- 
pany. On motion to set aside the verdict of the jury and for a dismissal of the 
complaint. 

Motion denied. 

White & Shinaman, of Syracuse, for the motion. 

Melvin & Melvin, of Syracuse, opposed. 

Epwarp N. Smiru, Justice. 


On February 1, 1934, the defendant, through its district office at Schenectady, 
N. Y., issued to George Drake Penrose its accident policy, standard form, No. 
984,084, whereby it insured said Penrose “against the result of bodily injuries sus- 
tained while this policy is in force and caused directly and independently of all 
other causes by violent and accidental means, to wit:— * * * For Loss of Life 
The Full Principal Sum Above Specified” ($5,000). 

On the 4th of January, 1936, said George Drake Penrose met his death, which 
was caused by an accident which was within the terms of the policy, and there- 
after this plaintiff, widow of the insured and beneficiary, brought this action to 
recover under the policy the “Full Principal Sum” of $5,000. The insurer denied 
liability, on the ground that at the time of the accident said policy was not in 
force. The policy was for the term of six months from February 1, 1934. It 
had been renewed from time to time and, under the last payment of the semiannual 
premium of $11.18, would, without the payment of the renewal premium and with- 
out the consideration of the grace period, have expired at 12 o’clock noon on the 
Ist day of August, 1935. 

The policy, under the heading “Renewal Grace,” contains the following pro- 
vision: “Clause 11. This policy may, with the consent of the Company, and subject 
to all of the terms, conditions and provisions of this policy, be periodically 
renewed upon each successive expiration, for a further period of equal number 
of months, upon the payment of the premium herein stated, as the premium for 
each successive renewal. * * * Upon each such renewal a grace of thirty-one days, 
without interest charge, shall be granted for the payment of the premium, during 


ren 
the 
the 
if | 
effe 


asi¢ 


ter 
in| 
ter? 
par 
ter! 
for 


is t 
for 
any 
res 


pre 
Thi 
wit! 
and 
insu 
to 2 
full 
pan 
wou 





Acc. ] Penrose v. Metropolitan Life Ins. Co. 1147 


which period the insurance shall continue in force provided such payment is made 
within such period of grace.” 

[1] So that, under the period of grace, the insured had until 12 o’clock noon of 
September 1, 1935, in which to pay the renewal premium. September 1, 1935, 
fell on a Sunday and, under the General Construction Law, this day must be 
excluded from the reckoning ; September 2, 1935, was Monday, Labor Day, a public 
holiday, and, under said law, this must be excluded from the reckoning. More- 
over, on both of these days the general agency or district office of the defendant at 
Schenectady, N. Y., was closed for business; it follows that the insured, under 
the grace period, had until 12 o’clock noon of the 3d of September, 1935, to make 
payment of the premium. Section 20, General Construction Law; Page v. Shain- 
7 169 N.Y. 246, 62 N.E, 356, 57 L.R.A. 173; section 25, General Construction 

aw. 

The plaintiff alleges that at about 10:30 a. m. of September 3, 1935, at the 
office of the defendant in Schenectady, she went to pay the renewal premium and 
offered to pay the same, to wit, the sum of $11.18, which offer to pay was refused 
at the cashier’s office on the ground that the payment was late and that the policy 
had expired because the renewal premium had not been paid in time. No other 
ground for the nonacceptance of the renewal premium was stated, and no other 
ground for such nonacceptance is claimed. That the offer of payment of renewal 
premium was made on the 3d day of September, 1935, was disputed by the 
defendant; the only question of fact for the determination of the jury was whether 
or not the offer of payment was made before 12 o’clock noon of the 3d day of 
September, 1935, and the jury was instructed that if it found as a fact that such 
tender was made, it should bring in a verdict in favor of the plaintiff for the full 
amount of the policy ($5,000), less the premium of $11.18, and the jury brought in a 
verdict in favor of the plaintiff and against the defendant for the sum of $4,988.82. 
The defendant moves to set aside the verdict and for a dismissal of the complaint. 

That the tender of the renewal premium was made before 12 o’clock noon on 
the 3d of September, 1935, was sustained by a preponderance of the evidence, 
and if the jury on the evidence had otherwise found, it would have been the duty 
of the court to have set aside the verdict as against the weight of the evidence. 

So that the sole question for the consideration of the court upon this motion 
is one of law, and is this: Whether or not, upon the tender by the insured of the 
renewal premium and the refusal thereof by the insurer on the sole ground that 
the offer of payment was not made in time, there was effectuated a renewal of 
the policy for another period of six months, with the same force and effect as 
if the payment had been accepted and receipt issued therefor. If a renewal was 
effectuated, then the plaintiff is entitled to recover; if it was not, the motion to set 
aside the verdict and to dismiss the complaint should be granted. 

It should be noted that, although the accident insurance policy is a policy of 
term insurance, no new policy is issued, but the payment of the renewal premium 
in time operates as a renewal of the policy for another period, according to the 
terms and conditions of the policy. This had heen the course of dealing in this 
particular case; the payment of the renewal premium before the expiration of a 
term and the issuance of a premium receipt had operated to renew the policy 
for another term. 

Under the standard provisions and under the heading “Past Due Premiums” 
is the following: “3. If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the Company or by 
any of its duly authorized agents shall reinstate the policy, but only to cover loss 
resulting from accidental injury thereafter sustained.” ; 

So that, under the terms of this provision, if the agency had accepted the 
premium, even if there had been a default, the policy would have been renewed, 
This being a term policy, without more than above appears, had the agency, 
without stating any reason whatsoever, refused to accept the renewal premium 
and to issue its receipt therefor on the 3d of September, 1935, the contract of 
insurance would have expired at 12 o’clock noon of said date. It was unnecessary 
to assign any reason, The policy, under the terms of the contract, continued in 
full force and effect until 12 o’clock noon September 3, 1935. The insurance com- 
pany on that day could have refused to accept the premium and the coverage 
would have ceased at 12 o’clock noon of that day. Up to that time, and during 
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the term, the company had only one way in which to cancel the policy, and that 
was by complying with the standard provision, No. 16, under the head of “Can- 
cellation,” which reads as follows: “16. The Company may cancel this policy 
at any time by written notice delivered to the insured or mailed to his last 
address, as shown by the records of the Company, together with cash or the 
Company’s check for the unearned portion of the premium actually paid by the 
insured, and such cancellation shall be without prejudice to any claim originating 
prior thereto.” 

The insurer had at no time prior to September 3, 1935, served any such 
notice of cancellation, nor had it served such notice after September 3, 1935, 
and prior to the date of the accident which caused the insured’s death January 
4, 1936. In other words, the insurer never canceled this policy, and its only 
position is that the policy expired by reason of the failure to pay the renewal 
premium in time. 

Assuming that these were all the facts, did the offer to pay the renewal 
premium before the expiration of the term, in spite of the refusal to accept the 
payment on a ground which was false, to wit, that the offer to pay the renewal 
premium was not made in time, operate as a renewal of the policy for another 
term, or until March 1, 1936? In this connection, it appears that the insured 
kept the renewal premium, $11.18, ready to pay the same whenever an agent 
might call, there being some evidence that the agent would call for a reinstate- 
ment of the policy. Now no reinstatement was necessary. The insurer had the 
right to refuse to renew the policy for another term, without stating any reason; 
but, having stated a false reason, to wit, that the offer of payment of the renewal 
premium was late and after the policy had expired, and there being no other 
reason or claimed reason shown, and apart from the erroneous assumption on 
the part of the agent that the policy had terminated, and it appearing that, aside 
from such erroneous assumption, the premium would have been accepted and 
the policy renewed, did, under such circumstances alone, the tender of the pre- 
mium operate as a renewal of the policy? Ordinarily, one would say that the 
greater includes the less; that the right to refuse to renew the policy without 
any reason whatsoever being in the insurer, this right existed and continued, no 
matter if an agent authorized to receive the premium assigned a reason for not 
receiving the premium which was false. 

Ordinarily, a new contract, under these circumstances, would not be created 
by waiver. The insurance company was not obligated to continue the policy. 
It is not a case of forfeiture. The courts are zealous to guard against forfeiture. 

Is it a case of estoppel, where a false reason for nonacceptance of the pre- 
mium was asserted by the insurer whose agent apparently was ignorant of the 
law and in good faith, as probably was her duty, assuming the rule to be as she 
understood it, rejected the payment? 

Upon the foregoing facts, could the insurer have recovered the premium, 
once it discovered its mistake, upon demand? It is doubtful. Undoubtedly, how- 
ever, upon demand the insured would have paid the premium; he had the money 
ready to pay it. 

While I am not certain about this, and the question is novel, I am constrained 
to the view that, this being a term policy and unlike regular policies of life 
insurance, and the company having the right to renew, without reason or for 
any reason, there could be no case of estoppel if by limitation of term the 
policy expired. The company might have determined that it would not write 
any more such insurance; it might have had an entirely different form of pol- 
icy; it might have discontinued writing this form. Certainly, upon the existence 
of such circumstances, it would not be expected that a refusal to accept a pre- 
mium, offered in time and rejected for any reason, would be subject to criticism 
or raise any question of a continuance of the policy by reason of a tender of 
payment of renewal premium refused. 

But there were other facts in this particular case which must receive con- 
sideration. Prior to August 1, 1935, the defendant sent to the insured a pre- 
mium notice which stated the number of the policy, the date the renewal pre- 
mium would be due, the term of the policy, and the amount of the premium. 
This premium notice contained the following statements: 

(1) “Premium on the policy described below will be due in the amount and 
at the time stated, if said policy be then in force.” 
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(2) “Present this notice when paying premium at District Office, 431 State 
Street, Schenectady.” 

(3) “Make check, draft or money order payable to the Metropolitan Life 
Insurance Company.” 

(4) “Remittance made by check or draft is subject to the condition that such 
check or draft may be handled for collection in accordance with the practice 
of the collecting bank or banks, and that any receipt issued therefor shall be 
void unless the amount due is actually received by the Company.” 

On the reverse side of the premium notice there were the following state- 
ments: 

(5) “Unless said premium is paid on or before said due date, or within a 
grace period of thirty-one days thereafter, the said policy will expire and cease 
to be in force or effect.” 

(6) “To be valid, payments must be made-only in exchange for official 
renewal receipt, signed by the Secretary and countersigned by a duly authorized 
representative of the Company.” 

(7) “When remitting by check, draft or money order, make it payable to 
the Company, not to an individual. Please send this notice with payment.” 

(8) “Do not permit your policy to lapse if agent should fail to call. Remit 
premium to District Office or to Home Office, 1 Madison Avenue, New York 
City.” 

(9) “Be sure to give the number of your policy when writing, or when remit- 
ting premium.” 

Neither under the terms of the policy nor under the law of this state was 
there any duty on the part of the insurer to send this premium notice; it was 
a voluntary act on its part, in aid, no doubt, of assuring the renewal of the pol- 
icy. Whether or not this notice operated as a waiver of the right of cancellation 
by written notice, as reserved in paragraph 16 of standard provisions above 
quoted, it is unnecessary here to determine, for the reason that that question is 
not here, because the insurer sent to the insured no notice of cancellation. As 
above shown, the contract of insurance continued in effect until 12 o’clock noon 
September 3, 1935. 

[2-4] The statement in the foregoing premium notice that the premium on 
the policy “will be due” at the time stated, which, of course, includes the grace 
days, “if said policy be then in force,” clearly showed that there was an assur- 
ance that the policy would be renewed, and constituted an offer to renew the pol- 
icy if the renewal premium was paid while the policy was still in force. There 
was no withdrawal of the offer, and there was acceptance of the offer by the 
insured by paying or offering to pay the renewal premium while the policy was 
still in force. The fact that the insurer intended to make the offer to renew 
the policy is shown not only by the above-quoted statement, but by other state- 
ments upon the premium notice. There was notice to the effect that the policy 
would expire and cease to be in force unless the premium was paid on or before 
the due date or within the grace period. thereafter; there was notice to the 
insured not to let his policy lapse if an agent should fail to call, showing the 
clear intent and purpose on the part of the insurer to continue the contract upon 
the payment of the renewal premium. But more significant than this is the 
statement upon the premium notice that the premium “will be due.” This has 
no meaning unless there was a purpose on the part of the insurer, upon pay- 
ment of the premium in time, to continue the policy. The offer to renew is 
explicit and definite. If the policy was not to be continued upon the payment 
of the renewal premium, there would be no premium due. There was a clear 
and definite offer to renew the policy provided the premium for such renewal 
was paid in time, and a definite acceptance of the offer. In any other sort of 
business transaction, such an offer and an acceptance thereof would constitute 
a contract binding upon both parties. Here, this policy and this premium notice 
were prepared by the insurer, and, under such circumstances, according to the 
tules of construction, they should be construed most strongly against the party 
preparing the contract where there is doubt as to the language thereof. Sup- 
pose, under these circumstances, the insured met with an accident at 12:01 p. 
m. September 3, 1935, of a type that was covered by the terms of the policy, did 
he not have a right to rely upon the continuance of the policy if the premium 
were paid? His purpose in carrying the policy was to have security against 
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such an eventuality, for the protection, in this case, of his widow. Did he not 
have a right to rely, after receiving this notice, upon his policy being in full iorce 
and effect when there were no intervening reasons why it should not be renewed? 
In this instance, the renewal premium was tendered at the district office of the 
insurer by the insured’s wife. She says she thereafter kept the money avail- 
able for the call of the agent whose name was written by the district office upon 
the face of the premium notice. Had this premium notice not been sent, with 
its offer to renew, other questions might have arisen which it is unnecessary 
here to pass upon; questions of practice, of custom, in the business of accident 
insurance, where, as is a matter of common knowledge, in the absence of unusual 
circumstances, such policies are renewed as a matter of course upon the pay- 
ment of premium prior to the expiration of the terms thereof. These questions 
are not here, for the reason that there is no occasion to resort to implication 
in the presence of the positive offer to renew, if accepted in time. No doubt, 
immediately after the renewal, this company would have had the right of can- 
cellation, as provided in said paragraph 16. No notice of cancellation, as pro- 
vided in said section, was ever sent, and no notation of cancellation or lapse 
was ever entered upon the books of the company. The insured continued in 
possession of the policy, uncanceled. His offer to pay the renewal premium 
was rejected upon a ground that had no foundation whatsoever; he owed no 
duty to do anything more than to rest upon his rights; the company was bound 
by its contract of offer to renew and the acceptance of the offer by the insured. 

In my opinion, the policy, under the circumstances, was in full force and 
effect until the Ist of February, 1936, plus thirty-one days of grace thereafter. 

The motion to set aside the verdict and to dismiss the complaint is therefore 
denied, 

Ordered accordingly. 


WASHINGTON NAT. INS. CO. v. CHAVEZ. No. 3530. 
Court of Civil Appeals of Texas. El Paso. May 13, 1937. 
Rehearing Denied June 3, 1937. 
106 Southwestern Reporter (2d) 751. 
2. BURDEN OF PROOF. 

A plaintiff suing on an accident policy has burden of pleading and proving that 
insured’s death was accidental and not within exception. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. DEATH CERTIFICATE. 

In suit on an accident policy excluding from its coverage suicide, court 
properly excluded death certificate signed by coroner containing finding that 
insured came to his death by suicide (Vernon’s Ann.Civ.St. art. 4477, rule 54a). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

6. PROOF OF ACCIDENT. 
_ To recover on accident policy excluding from its coverage suicide or injury 
from intentional act of insured, beneficiary was required to prove accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Suit by Paulina Chavez against the Washington National Insurance Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and cause remanded. 

Kemp, Nagle & Smith and Wyndham K. White, all of El Paso, for appellant. 

Wilchar & Wilchar, of El Paso, for appellee. 

Neaton, Chief Justice. 

Appellee, Paulina Chavez, sued appellant for $1,000 the amount of the indem- 
nity provided in a policy of insurance issued by appellant upon the life of appellee’s 
husband, Ben Chavez. The policy provided for liability only in the event that the 
insured came to his death solely through external, violent, and accidental means, 
directly and independent of all other causes. It was issued “subject to all the 
conditions and limitations hereinafter contained.” Expressly excluded from its 
coverage was “suicide, sane or insane,” and among the miscellaneous provisions it 
was provided that the policy should not cover any “injury resulting from the 
intentional act of the insured or any other person, excepting, however, assaults 
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committed upon the insured for the sole purpose of robbery, and also excepting 
assault incurred by the insured while engaged in the proper performance of the 
duties of his occupation and provoked solely thereby.” 

The insured was found dead in the section house of the T. & N. O. railroad at 
Polvo, Tex., on December 15, 1935. He was a section foreman and slept in the 
section house, frequently visiting his family at El Paso. Decedent’s body when 
found was in the bed at the section house. He was wearing a khaki shirt and 
riding pants. There was a bullet hole over his left nipple. The bullet had gone 
through his body and into the bed; the bullet did not go through the bedclothes 
that covered decedent; there were powder burns on his clothing and on his body; 
a pistol containing one empty shell was lying near his right hip. 

In response to special interrogatories, the jury, among other findings, found the 
following as facts: That insured did not commit suicide; that his death was not 
caused by his own intentional act; that he did not come to his death by the inten- 
tional act of another person; that his death was caused solely by external, violent, 
and accidental means; that a reasonable attorney’s fee was $250. 

Thereupon the court rendered judgment against appellant for $1,000, with 
interest at the rate of 6 per cent. per annum from January 6, 1935; $120 penalty; 
and $250 attorney’s fees. 

From this judgment appellant appeals. 

Opinion. 

[1, 2] By various assignments of error appellant challenges the trial court’s 
method of submitting questicns 1 and 2. As submitted, said questions read: 

“Question No. 1: Do you find from a preponderance of the evidence that the 
deceased, Ben Chavez committed suicide? 

“Question No. 2: Do you find from a preponderance of the evidence that Ben 
Chavez’s death was caused by his own intentional act?” : 

Appellant, as defendant, in due time objected to each of said questions because 
the first placed the burden upon the defendant to prove by a preponderance of 
the evidence that decedent committed suicide, and the second placed upon it the 
burden of proving by a preponderance of the evidence that insured came to his death 
by his own intentional act. The objections were valid, and the assignments must 
be sustained. A plaintiff suing on an accident insurance policy has the burden of 
pleading and proving that insured’s death was accidental and not within exceptions. 
International Traveler’s Ass’n v. Bettis, 120 Tex. 67, 35 S.W.(2d) 1040; Travelers’ 
Insurance Co. v. Harris (Tex.Com.App.) 212 S.W. 933; Pelican Ins. Co. v. Troy 
Co-Operative Ass’n, 77 Tex. 225, 13 S.W. 980; Washington Fidelity Nat. Ins. Co. 
y. Williams (Tex.Com.App.) 49 S.W.(2d) 1093. 

[3] The court correctly excluded the death certificate signed by the coroner 
containing the finding that the decedent came to his death by suicide. Boehme v. 
Sovereign Camp, W. O. W., 98 Tex. 376, 84 S.W. 422, 4 Ann.Cas. 1019. R.CS. 
art. 4477, rule 55 (now covered by rule 54a. art. 4477, Vernon’s Ann.Civ.St.) applies 
only to copies of the record certified by the state registrar of vital statistics. 


Assignments are directed to certain arguments of counsel as being improper 
and so prejudicial as to constitute reversible error. While the attitude of counsel 
indicates that it is unlikely that the same questions will arise upon another trial, it 
might be well to call attention to certain of the arguments and the decisions of Texas 
appellate courts when similar questions have been raised. Speaking generally, the 
complaints related to informing the jury of the effect of its answer to a certain 
special issue, erroneous statements of the law as it is related to this cause, and 
reference to the wealth of the insurance company. 

[4] Citation of authorities is no longer needed as to the proposition that 
reversible error is present when counsel informs the jury of the effect of its 
answers to special issues. 


[5, 6] It has been held also that erroneous statements of the law constitute 
reversible error. City of Dallas v. Firestone Tire & Rubber Co. (Tex.Civ.App.) 
66 S.W.(2d) 729; Hudson Ins. Co. v. McKnight (Tex.Civ.App.) 58 S.W.(2d) 1088. 
We make this comment in view of the fact that counsel for appellee evidently held 
erroneous views as to which litigant should bear the burden of proof and as to the 
measure of proof necessary upon the issue of suicide, and these views were reflected 
in his argument. Fidelity & Casualty Co. of New York v. Weise, 182 Iil. 496, 55 
N.E. 540; Thompson v. Business Men’s Accident Ass’n (Mo.App.) 231 S.W. 1049. 
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To recover plaintiff must prove an accidental death, and self-inflicted death is not 
accidental, nor in the contemplation of the policy is death inflicted by another, save 
in the excepted cases. 

[7] Likewise, it has been held improper for counsel for plaintiff to contrast his 
client’s poverty with the more fortunate circumstances of the defendant. 

Humphreys v. Roberson, 125 Tex. 558, 83 S.W.(2d) 311; Woodard v. Texas 
& Pacific Ry. Co., 126 Tex. 30, 86 S.W.(2d) 38, 39. 

Judgment is reversed and the cause remanded. 


GLENS FALLS INDEMNITY CO. v. HARRIS. 
Supreme Court of Appeals of Virginia. June 10, 1937. 
191 Southeastern Reporter 644. 
1. NOTICE OF INJURY. 

In action on accident policy, whether notice of injury was given insurer “as 
soon as was reasonably possible” as required by policy was question of fact for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. NOTICE OF INJURY. 

Where insured’s injuries necessitated hospitalization and caused delirium, and, 
after expiration of 20 days allowed by policy within which to give notice of injury, 
insured told his physician to give notice, physician became insured’s agent, and under 
terms of policy notice was sufficient only if given by physician as soon as it was 
reasonably possible for insured to have given notice. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. ACCIDENT. 

Carbuncles and cellulitis, resulting from bruises sustained when friend playfully 
caught insured around neck, were caused by “accident” within terms of accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. TOTAL DISABILITY. 

Evidence that carbuncles and cellulitis of insured, caused by accident, necessi- 
tated hospitalization and caused delirium, held to authorize finding that insured 
was “totally disabled” from date of accident, within terms of policy excusing 
immediate notice of injury. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Error to Circuit Court of City of Lynchburg; Don P. Halsey, Judge. 

Action by notice of motion for judgment by Ray S. Harris against the Glens 
Falls Indemnity Company. From a judgment on a verdict for plaintiff, defendant 
brings error. 

Reversed and remanded. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, 
Eggleston, and Spratley, JJ. 

Caskie & Frost, of Lynchburg, for plaintiff in error. 

A. D. Barksdale, of Lynchburg, for defendant in error. 

CAMPBELL, Chief Justice. 


This action by notice of motion was brought by the plaintiff, Ray S. Harris, 
to recover of the defendant, Glens Falls Indemnity Company, the principal sum of 
$931.41, due, as set forth in the notice of motion for judgment, by reason of an 
accidental injury suffered by plaintiff, and covered by a contract of insurance issued 
to him by the defendant. 

There was a trial by jury which resulted in a verdict and judgment for the 
plaintiff. * 

The policy issued by the defendant was an accident policy and provided for a 
weekly indemnity and for hospital expenses. The pertinent provisions of the policy 
are as follows: 

“Glens Falls Indemnity Company of Glens Falls, New York In consideration 
of the premium of Twelve and 00/100 Dollars, and of the statements in the appli- 
cation for this policy, copy of which is endorsed’ hereon and made a part hereof, 
and subject to all the provisions and limitations hereinafter contained and endorsed 
hereon, does hereby insure Ray S. Harris * * * Against loss, as hereinafter defined 
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resulting directly and independently of all other causes from accidental bodily injur- 
ies, being hereinafter referred to as ‘such injury.” * * * ” 
“Schedule II. 

“Total loss of Time. Or, if ‘such injury’ shall not result in any of the losses 
mentioned in Schedule I, but shall cause continuous total disability, and prevent 
the Insured from date of accident, from performing any and every duty pertaining 
to his occupation the Company will pay him the weekly Accident indemnity above 
specified, for the period of such disability.” 

“Time of Notice of Claim. 4. Written notice of injury on which claim may be 
based must be given to the Company within twenty days after the date of the 
accident causing such injury.” 

“Sufficiency of Notice. 5. Such notice given by or in behalf of the insured or 
beneficiary as the case may be, to the Company at Glens Falls, New York, or to 
any authorized agent of the Company, with particulars sufficient to identify the 
Insured, shall be deemed to be notice to the company. Failure to give notice 
within the time provided in this policy shall not invalidate any claim if it shall be 
shown not to have been reasonably possible to give such notice and that notice 
was given as soon as was reasonably possible.” 

The controlling facts are: On the afternoon of Friday, March 28, 1935, the 
plaintiff, a member of the Elks’ Club in Lynchburg, was watching a card game 
in one of the rooms of the club. While so engaged, one of his friends, McHenry 
Peters, came into the room, walked up to plaintiff and “playfully caught him around 
the neck.” The force used by Peters was of such a nature that plaintiff suffered 
bruises and contusions which resulted in carbuncles on the back of his neck and 
also in cellulitis, which finally caused a severe illness and necessitated a surgical 
operation. Immediately following his experience with Peters plaintiff felt some 
pain in the neck. On the following day he pursued his duties as deputy auditor 
for the city of Lynchburg. In the afternoon he visited a friend in the country and 
exercised for a short period of time by using a roller on the lawn. While pushing 
the roller he experienced a stiffness in his neck. On Tuesday following the 
accident plaintiff consulted a physician and was then advised that the trouble with 
his neck was the result of his experience at the Elks’ Club. Plaintiff continued to 
work, under difficulties, until his condition became so serious that he was taken to 
a hospital for treatment. He was confined to the hospital for several weeks and 
underwent three operations. During his stay in the hospital plaintiff was at times 
irrational. On May 8th plaintiff was permitted to leave the hospital temporarily. 
Again, on May 9th, plaintiff was permitted to leave-the hospital temporarily and 
he proceeded to his office in the bank building. While in his office plaintiff 
examined his policy of insurance and, pursuant to a previous conversation with 
his physician, Dr. Adkerson, in regard to notifying the defendant of the accident 
he had suffered, he wrote a letter to Dr. Adkerson, who had promised to give the 
defendant proper notice. That letter reads: “Lynchburg, Virginia, May 9th, 1935. 
Dr. C. W. Adkerson—Dear Doctor: On March 28th or 29th, while in the Elks’ 
Club watching a Rummy game Mr. McHenry Peters in a playful mood walked 
up and grabbed me by the neck from behind. I tried to break his hold but could 
not do it, so asked him not to cut off my head—not to cut my head off. So on 
Saturday evening, March 30th, my neck appeared to be stiff and on Sunday 
morning, March 3lst, my neck was very stiff and I felt knots deep in my neck. 
This continued to get worse and I called at your office on April Ist and from this 
time on you are familiar with the case. Yours very truly, R. S. Harris.” 

Plaintiff stated that the reason he wrote Dr. Adkerson was that he was not 
familiar with the proper procedure in regard to giving defendant notice and relied 
upon his physician to take the matter up with the agent of defendant and do what- 
ever was necessary in the premises. Dr. Adkerson failed to deliver the letter 
within the twenty-day period specified in the contract. The plaintiff was discharged 
from the hospital on June 14th and returned to work on July 8, 1935. 

The defense relied upon by defendant, both in its motion to strike the evidence 
and in its motion to set aside the verdict as contrary to the law and the evidence, 
was that notice as required by the contract of insurance was not given. 

The refusal of the court to sustain the motion to strike the evidence in the 


first instance and in overruling the motion to set aside the verdict is assigned as 
error, 
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There is no dispute that the notice required by the terms of the policy was not 
given within twenty days from the date of the alleged accident. Plaintiff’s reliance 
is u this proviso in the policy: “Failtite to give notice within the time provided 
in the policy shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice and that notice was given as soon as 
reasonably possible.” 

The first question upon this issue, then, is: Did the plaintiff give the required 
notice “as soon as was reasonably possible?” The second question is: Does the 
evidence present a question of law for the court or a question of fact to be deter- 
mined by the jury? Counsel for both plaintiff and defendant contended that the 
question was one of law for the court. The trial court, however, was of opinion 
that the question should be submitted to the jury under proper instructions. 

[1] We concur in the conclusion that the question under the facts of this case 
was one to be determined by the jury. This view is in harmony with the decisions 
of this court. 


In Northwestern National Insurance Company v. Cohen, 138 Va. 177, 184, 121 
S.E. 507, 510, Judge Kelly quoted with approval from 19 A.L.R. 174, as follows: 

“*The provision in an automobile theft policy that in the event of loss the 
assured “shall forthwith give notice thereof in writing” is not unreasonable, in 
view of the fact that the insurer may desire to investigate the circumstances 
attending the loss or damage and take steps to repair the machine or recover it. 
The word “forthwith,” as used in such a policy, does not mean instantly, but 
within a reasonable time, and, unless the lapse of time is so long as to be 
obviously a noncompliance with the contract, the question whether the notice was 
given within a reasonable time is for the jury, and it cannot be said as a matter of 
law that notice of the theft of the insured car was not given within a reasonable 
time, where written notice was given within four days from the time the machine 
was stolen, and received by the company within five days’—Citing Falls City 
Piumbing Supply Co. v. Potomac Insurance Co., 193 Ky. 734, 237 S.W. 376.” 

This doctrine was also approved in Hunter v. Hollingsworth, 165 Va. 583, 
183 S.E. 508, 511. 

In Yanago v. Aitna Life Ins. Co., 164 Va. 258, 178 S.E. 904, 906, this is said: 


“Reasonable time and the necessity for prompt action in fair limits are jury ques- 
tions, 


In conformity with the view entertained by the court, this instruction was 
iven: ; 
“i “The Court instructs the jury that if you believe from the evidence that the 
plaintiff, Ray S. Harris, within twenty days of the time of his injury, became so ill 
as to necessitate hospitalization and several surgical operations, and that the 
plaintiff from time to time during this period was delirious, and that by reason of 
his condition it was rot reasonably possible to give the preliminary notice to the 
insurance company within twenty days from date of injury as specified in the 
policy, and that the plaintiff gave such notice through his physician, Dr. W. ad 
Adkerson, as soon thereafter as it was reasonably possible, then such notice was 
sufficient and the delay in giving the notice constitutes no defense to this action. 

[2] The instruction sets forth the theory of the plaintiff in regard to giving 
the required notice and is not, in our opinion, amenable to objection. However, 
when counsel for the defendant requested a counter instruction setting forth defend- 
ant’s theory on the subject, the court refused to grant it. 

The instruction refused is as follows: 

“The Court instructs the jury that the obligation to give notice as set out in 
Instruction A, was a personal obligation of the plaintiff, and if you believe from 
the evidence that he attempted by writing a letter on May 9th to give notice, and 
delivered that notice to Dr. Adkerson, his physician, for delivery to the agent of the 
Insurance Company, then the said Dr, Adkerson was the agent of the plaintiff, 
Harris, and any failure of the said Dr, Adkerson to deliver the notice was the 
failure of the plaintiff himself, and if you believe from the evidence that the notice 
did not reach the agent of the Insurance Company as soon as it was reasonably 
possible for the plaintiff to have given it, then the said notice was not given within 
the time provided by the policy, and you must find for the defendant. p : 

In our opinion the instruction was a proper one and the refusal-to give it 
constitutes reversible error. 
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It is also assigned as error that the court erred in refusing to set aside the 
verdict on the ground that plaintiff had not suffered an accident. 

(3] We are unable to concur in this contention, for the reason that the same 
is concluded by the ruling of this court in Ocean Accident, etc., Corporation v. 
Glover, 165 Va. 283, 182 S.E. 221. 

[4] The last assignment of error is that the court erred in refusing to set aside 
the verdict for the reason that plaintiff failed to show total disability from the date 
of the accident. 


In Atlantic Life Ins. Co. v. Worley, 161 Va. 951, 172 S.E. 168, 172, Justice 
Gregory stated the Virginia rule for the measure of total disability. There it is 


“Total and permanent disability, as used in insurance policies, is a relative 
expression. It does not mean absolute incapacity, mental and physical. The term 
must be construed rationally and practically, and the trial court should - have 
instructed the jury on the meaning of total and permanent disability in the light of 
the almost unanimous judicial interpretation of those words. The jury should 
have been told that the disability contemplated by the policy did not mean a state 
of absolute helplessness, but meant the inability to do substantially all of the 
material acts necessary to the prosecution of any occupation for remuneration or 
profit in substantially the customary and usual manner in which such occupation is 
prosecuted. This would have been an equitable and reasonable interpretation of 
the term. Contracts of insurance should receive a reasonable construction so as 
to effectuate the purposes for which they are made. Legal effect should be given 
to the language used, and the object to be accomplished by the contract should be 
considered in interpreting it. Such a rule would not require the literal interpreta- 
tion which would render it necessary that the insured be in a condition of com- 
plete helplessness, mentally and physically, and totally unable to do anything at all.” 

There is no merit in this assignment of error. 

{5] For the reasons stated, the judgment of the trial court will be reversed, 
the verdict of the jury set aside, and the case will be remanded for a new trial upon 
the sole question of whether or not the notice required by the contract of insurance 
was given within a reasonable time from the date of the accident. See section 6365 


of the Code. In the event of a finding for the plaintiff, the trial court will enter 
a judgment pursuant to the former verdict of the jury. 
Reversed and remanded. 
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FIRE 


STUYVESANT INS. CO. v. SUSSEX FIRE INS. CO. No. 5883. 
Cireuit Court of Appeals, Third Circuit, March 13, 1937. 
Rehearing Denied July 7, 1937. 
90 Federal Reporter (2d) 281. 
5. PAYMENT OF PREMIUM. 

Ordinarily, where insured has not in some way paid premium, insurer may 
collect directly unless agent has paid insurer, in which case insured, is indebted 
to agent. 

(For other cases, see Insurance, Dee. Dig. § 188[1].) 

6. PAYMENT TO AGENT. 

Payment in cash to agent will discharge insured’s obligation to insurer, 
regardless of whether agent remits to insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

7. CREDIT. 

Where credit is given by general agent of insurer gnd amount is charged 
to him by insurer, transaction is equivalent to payment. 

(For other cases, see Insurance, Dec. Dig. § 186|3].) 

8. CANCELLATION. 

Where reinsurer of fire policies retained right of cancellation of reinsurance 
policy upon tender of unearned premium, permitted issuance of policy without 
payment of premiums, and charged agent for premiums on reinsurer’s books, 
payment by reinsured to agent through agreement whereby amount of premiums 
was set off against debt which agent owed to reinsured held to prevent cancella- 
tion of policy without tender of unearned premium, since in absence of fraud, 
agent was authorized to make such settlement with reinsured as he might deem 
proper. 

(For other cases, see Insurance, Dee. Dig. § 681.) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by the Sussex Fire Insurance Company uguainst the Stuyvesant Insur 
ance Company, wherein defendant filed 2 counterclaim. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Robert Kelly Prentice, of New York City (Albert C. Wall, Thomas G, 
Haight, and John A. Hartpence, all of Jersey City, N. J., of counsel), for 
appellant. 

Arthur T. Vanderbilt, of Newark, N. J. (G. Dixon Speakman, of Newark, 
N. J., of counsel), for appellee. 


Before Buffington and Davis, Cireuit Judges, and Avis, District Judge. 
Avis, District Judge. 


The general facts developed in this case show that Essex Fire Insurance 
Company, a corporation (hereinafter called Essex), conducting a general fire 
insurance business, issued a number of policies to persons in North Carolina, These 
policies were issued through a general or state agent, one P. Lester Hawks, oF 
P. Lester Hawks, a corporation (either of which will be hereinafter referred to 
as Hawks), having offices in Richmond, Va. In 1931, Essex, being desirous of 
discontinuing its business and liability in North Carolina, directed Hawks to secure 
reinsurance as to all of said outstanding policies. Hawks, who was also agent 
for Stuyvesant Insurance Company (hereinafter called Stuyvesant), arranged with 
that company for such reinsurance, and there was issued to Essex three certain 
policies: Nos, 220, 221, and 222. The respective premiums charged for said 
policies were $2480.68, $343.53, and $8653. Policies Nos. 220 and 221 bore date 
on or about September 29, 1931, and policy No. 222 was issued and dated October 
17, 1931. The total premium on the three reinsurance policies was $11,477.21. At 
that time, because of some other items of premium owed by Essex to Hawks, the 
total amount due from Essex to Hawks was $11,993.89, and Hawks owed Essex 
for premiums on policies issued the total sum of $8883.52. 

At the end of October, 1931, business, Hawks reported to Stuyvesant the 
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issuance of the above-numbered policies of reinsurance, at a total premium of 
$11,477.21, and the evidence apparently shows that this amount, less commissions, 
was charged on the books of Stuyvesant against Hawks, and never charged by 
that company.on its books against Essex. 

From the testimony it does not appear that anything affecting the issues 
involved occurred with relation to the business relations of the parties to the 
action, until December, 1931. 

Sussex Insurance Company, the plaintiff-appellee (hereinafter called Sussex), 
at the time the above transactions took place, was also issuing policies of insur- 
ance through Hawks, as its general or state agent, and around December first 
there was owing to Sussex from Hawks the sum of $5,497 for premiums on policies 
issued by Hawks. 

At that time Essex and Sussex were separate and distinet corporations, 
although the greater part of the stock of Essex was owned by Sussex, and the 
same persons were respectively president and secretary of both companies. 

Some time early in December, 1931, some representative of both Essex and 
Sussex visited the Hawks agency in Richmond to investigate and consult with 
relation to the settlement of accounts. At that time it was apparently agreed that 
Hawks owed Sussex $5,497; and that Essex owed Hawks $3,110.37, the difference 
between the items $11,993.89 (which included the premium charge for reinsurance) 
and the item $8,883.52 (the amount due from Essex to Hawks). 

On December 12, 1931, Hawks gave to the representative of Sussex a check 
for $5,497 upon the understanding that the check would not be presented for pay- 
ment until Essex forwarded to Hawks a check for $3,110.37, the balance due to 
Hawks on its account. This arrangement was made apparently in full settlement 
of all matters on that date, and the check for $5,497 was to be held, because 
Hawks’ account in the bank would not be good for the full amount, until the 
$3,110.37 check was deposited therein. This settlement agreement was consum 
mated on or about December 14, 1931. 

On December 31, 1931, Essex merged with Sussex under the title Sussex 
Insurance Company, and the latter company took over all assets, and assumed all 
liabilities, of Essex. 

On or about Mareh 1, 1932, Hawks forwarded to Stuyvesant his cheek for 
$4,500, stated to be ‘‘Part Payment on October Account.’’ Something is said 
in the brief of appellee that this remittance was accompanied by a letter in which 
Hawks requested that the check be applied in payment of his account on the 
reinsurance premiums in question, and that Stuyvesant replied it would apply the 
proceeds thereof to such portion of the general agency indebtedness as it saw 
fit, and refers to Exhibit D-11. Neither of these exhibits appears in the record, 
and probably have no effect upon the result. 

Each of the reinsurance policies contained the following clause as to cancel 
lation: ‘*This policy may be cancelled at any time by the company giving to the 
insured a five days written notice of cancellation with or without tender of the 
excess of paid premium above the pro rata premium for the expired.time, which 
excess, if not tendered, shall be refunded on demand. Notice of cancellation 
shall state that said excess premium (if not tendered) will be refunded on 
demand. ’? 

The evidence shows that on March 29, 1932, Stuyvesant sent a letter to Sussex 
canceling all three of the policies of reinsurance, effective five days from the 
receipt thereof, alleging nonpayment of premium. This letter was received by 
Sussex on March 30, 1932, and it is claimed by Stuyvesant that the policies were 
null and void after April 5, 1932. Sussex, on the other hand, elaims that the 
premium was paid, in the manner hereinbefore set out, and that Stuyvesant 
could not so cancel the policies without tendering the excess of said premium 
above the pro rata premium for the expired time. The provision of the policy 
as to cancellation, relating to notice of refund of premium, is not applicable 
because Stuyvesant claimed none had been paid, and, in fact, no statement as to 
refund was contained in the letter of cancellation. 

The facts claimed by plaintiff, and not disputed, are that a loss occurred 
under its policy, No. 325372, issued to Fibercraft Chair Company, by reason of a 
fire happening on April 6, 1932, and that another loss occurred under its policy, 
No. 325370, issued to I. D. Redmon, by reason of a fire happening on May 4, 
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1932. The former loss was adjusted by Sussex ultimately for $2736.66, and the 
latter for $2,000. 

Upon request of Sussex for settlement of these claims, Stuyvesant refused to 
adjust or pay them, alleging its nonliability under reinsurance policy No. 220, 
under which the aforesaid risks were reinsured. Sussex paid both of the insured, 
and the suit at law was instituted to recover from Stuyvesant the amounts so 
paid, with some incidental expenses and interest. 

Stuyvesant denied liability, claiming nonpayment of premium and cancella 
tion, and filed a counterclaim demanding of Sussex the earned premium on each 
of the policies from the time of issuance to the date of cancellation. The counter- 
claim demanded $1,178.80 on policy No. 220; $218.82 on policy No. 221, and 
$5,849.24 on policy No. 222. 

The issue was tried before the court without a jury, by stipulation of 
counsel; a verdict rendered for Sussex, and judgment entered in the sum of 
$5,780.94. 

Although all of the above-recited facts do not appear in the oral testimony 
or exhibits offered, the discussions between the court and counsel seem to establish 
the facts as herein stated, and the briefs submitted by both sides, as we under- 
stand them, assume that such facts have been established for the consideration 
of this court on appeal. 

Before discussing what it seems to us is the real issue, it may be desirable to 
dispose of some questions raised in the briefs which appear immaterial to a 
proper decision. 

[1] Counsel for appellant has assigned as error certain rulings of the court 
on the admission or rejection of testimony and other proofs and claimed exhibits 
submitted. We do not feel that these exceptions are important, as the facts which 
it was intended thereby to prove, so far as relevant, have been stated or admitted 
by counsel in the record, and all parties appear to be agreed as to what the 
facts are by statements in their briefs. 

2, 3] Counsel for appellee raises the question as to the determination of 
facts by the trial court, and asserts that findings of fact are conclusive on appeal, 
unless there was no evidence to support them. That is undoubtedly the rule of 
practice, and it is not necessary to cite cases to sustain or deny it. But find- 
ings of fact must be based upon evidence, and must not be mixed with findings 
of law. The claimed finding of fact relied upon by appellee is with relation to 
the release of the liability of Essex for the payment of premium to Stuyvesant, 
and in the rule for judgment appears the following language: ‘‘and having found 
as a fact that it was the practice for the defendant to charge its agent fo 
the premiums on policies of reinsurance and that it did in this case charge the 
agent for the policies of reinsurance issued to the plaintiff and debited the 
premiums for the policies of reinsurance issued by defendant to plaintiff to its 
agent, and looked to its agent ultimately for payment, and having found that 
the plaintiff had paid the amount of the premiums for the policies of reinsurance 
issued by defendant to plaintiff to the agent of the defendant. * * * ’’ (Record, 
p. 179.) 

The difficulty about the latter part of this alleged finding is that there was 
no testimony that Stuyvesant ‘‘looked to its agent ultimately for payment’’ or 
that the ‘‘plaintiff had paid the amount of the premiums for the policies of 
reinsurance issued by defendant to plaintiff to the agent of the defendant.’’ 

[4] These were both matters of contention with relation to the law applicable 
to the actual facts in the case. They relate to the findings of the court on the 
facts and law as applied in the decision to enter judgment in favor of plaintiff. 
Consequently this court is not bound by the findings to the extent of «ssuming 
that the statements above set forth prevent this court from determining whether 
the fact and law justified the verdict. 

The difficult question involved is whether an insured may satisfy its debt to 
insurer, by payment to an agent exercising authority to the extent that Hawks 
did for Stuyvesant and under the circumstances detailed, by setting off the 
indebtedness of the agent to the insured. 

[5] We are convinced that ordinarily where an insured has not, in some way, 
paid the premium, that the insurer may collect direct, unless the agent has paid 
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his principal, in which case the insured would be indebted to the agent. See 
Alliance Ins, Co. v. City Realty Co. (D.C.M.D.Ga.) 52 F.(2d) 271. 

[6] It is claimed by appellant that under no circumstances, and in no ease, 
may an insured satisfy the claim of the insurer by making settlement with an 
agent on any other basis than by payment in cash. It is conceded that payment 
in cash to an agent will discharge insured on the obligation to insurer, regardless 
of whether agent remits to insurer. 

Appellee insists and argues that settlement with agent by way of offsetting 
claims is approved by the courts of Virginia, where it alleges the contract was 
made, and further, that in the federal and state courts this method has received 
approval in many reported cases. It seems that the question has been discussed 
in a number of such courts, and there is an entire lack of uniformity in the 
decisions. The Virginia cases cited by counsel for appellee seem to hold that 
such a settlement is legal and binding. 

The state of the law, as hereinbefore stated, is unsettled, and the cases 
cited by counsel on both sides, in many instances, have no application to the 
specific question to be determined in the instant ease. Some are general in 
principle as to the ordinary relationship of principal and agent, where the agent 
is merely a clerk or messenger of the principal. All of the eases cannot be 
analyzed. 


As suggested, it would appear that in Virginia the doctrine of offset has been 
approved, but we think that the weight of authority in the federal courts tends 
to the adoption of that principle, where the facts are as in the instant case. 

[7] In the case of Miller v. Brooklyn Life Insurance Company, 12 Wall. 
(79 U.S.) 285, 303, 20 L.Ed. 398, the court said: ‘‘Where the policy is delivered 
without requiring payment the presumption is, especially if it is a stock company, 
that a credit was intended, and the rule is well settled where a credit is intended 
that the policy is valid though the premium was not paid at the time the policy 
was delivered, as where credit is given by the general agent and the amount is 
charged to him by the company the transaction is equivalent to payment.’’ 
(Italics mine.) In a note to this paragraph, the court cited the following cases: 
‘“‘Goit v. Insurance Co., 25 Barb. [N.Y.] 189; Sheldon v. Atlantic F. & M. 
Insurance Co., 26 N.Y. 460 [84 Am.Dee. 213]; Wood v. Insurance Co., 32 N.Y. 619; 
Bragdon v. Insurance Co., 42 Me. [259] 262; Trustees [of First Baptist Church] 
v. Insurance Co., 18 Barb. |N.Y.] 69; Id., 19 N.Y. 305.’’ 

The above quotation is approved in the case of Smith v. Provident Sav. Life 
Assur. Soe. of New York (C.C.A. 6) 65 F. 765, on page 771, and that court 
said: ‘‘While there is some difference between the case at bar and Miller v. 
Insurance Co. in the facts, the ruling of the supreme court in that case is 
controlling in this, There is stronger ground in this case for holding that the 
general agent had actual authority to waive the payment of premium, and to 
substitute therefor his personal obligation to the company, than in the case 
cited, for the instruction in the Miller Case forbade agents to deliver policies 
until the whole premium was paid, while here the instruction is carefully framed 
not to forbid it, and impliedly permits it, but holds the agent responsible for 
risk of loss.’’ 


In. the instant case there was undoubtedly an understanding which permitted 
the agent to extend credit, and provided for the charging of the premium less 
commission to the agent by the insurer. 


The paragraph set out from the Miller Case is quoted with approval in the 
ease of Willey v. Fidelity & Casualty Co. (C.C.W.D.Pa.) 77 F. 961. On error 
to the Cireuit Court of Appeals for the Third Cireuit, this decision was affirmed 
(80 F. 497), and, generally, on the subject involved, the court said 80 F. 497, 
on pages 499, 500: ‘‘Under the circumstances of that ease, and of the one before 
us, the charge against the agent and delivery of the policy, or premum receipt, 
to the assured may be treated as a transfer of the assured’s indebtedness to the 
agent, and consequently a payment as between the former and the company; or 
as an estoppel of the company against setting up the stipulation for prepayment 
of the premium in avoidance of the policy. We are not called on to consider the 
reasonableness of this rule; it has become a part of the law of insurance. Com- 
panies can avoid it by avoiding the facts on which it rests, but in no other way.’’ 
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The same doctrine is approved in the case of Pennsylvania Casualty Co. v. 
Bacon (C.C.A. 2) 133 F. 907, pages 908 and 909, wherein the court said: 

‘‘The adjudged cases decide that general agents of insurance companies have 
authority to waive conditions in the policies declaring, in substance, that the 
policy shall not take effect until the payment of the premium, and hold that the 
delivery of the policy to the assured, with an agreement to give credit for the 
premium, is such a waiver; and many of them hold this to be so notwithstanding 
the policy provides that its terms shall not be waived or modified by an agent 
without the approval of some officer of the company. The cases in the federal 
courts which have sanctioned this ruling were those in which it appeared that 
the instructions of the company to its general agents were, in substance, that it 
would hold them personally responsible for such premiums (Miller v. Life Ins. 
Co., 12 Wall. 285, 20 L.Ed. 398; Smith v. Provident Savings Society, 31 U.S.App. 
163, 65 F. 765, 13 C.C.A. 284), or where it appeared that it was the practice 
of the company to charge the premium to the agent at the time of delivering 
to him the premium receipt (Fidelity Company v. Getty’s Administrators, 39 
U.S.App. 599, 80 F. 497, 25 C.C.A. 593). 

‘‘These adjudications are not controlling in the present case, because the 
powers of subagents of the general agents of insurance companies are not com- 
mensurate with those of the general agents, and because it appears here that 
it was the practice of the company not to charge its agents with premiums until 
they were actually remitted.’’ 

In discussing the principle to be applied, the court, in the ease of Aetna Life 
Ins. Co. v. Johnson (C.C.A. 8) 13 F. (2d) 824, on pages 826 and S827 said: ‘‘A 
further claim is made on behalf of defendant in error that the insurer waived 
the payment in money of the first premium by its method of doing business with 
its agents, Blewett & Severn. It is claimed that the insurer held the agents 
responsible for the premiums, and charged the amount of this particular premium 
to their account, and that this practice authorized the agents to deliver the policy. 
In support of this proposition are cited the cases of Miller v. Life Insurance Co., 
12 Wall. 285, 20 L.Ed. 398, Smith v. Provident Sav. Life Assur. Soe., 65 F. 765, 
13 C.C.A. 284, and ‘Fidelity. & Casualty Co. v. Willey, 80 F. 497, 25 C.C.A. 593. 
In Miller v. Life Ins. Co., it appears (|12 Wall. 285] page 298 [20 L.Ed. 398]) 


that the insurance company’s instructions to its agents were that, if they delivered ° 


policies before the premium was paid, the premium would stand charged to 
the agents, and because credit for the premium was given by the general agent, 
and the amount was charged to him by the company, the transaction was regarded 
as equivalent to payment. In Smith v. Provident Sav. Life Assur. Co., it was held 
that the authority of a general agent to deliver a policy, giving eredit for the 
amount of the first premium, could be inferred from a provision in the agency 
contract that ‘agents crediting * * * premiums not actually received do so at 
their own risk, and must look to the policy holder for reimbursement. The society 
does not ask or desire you to take this risk.’ In Fidelity & Casualty Co. v. 
Willey, it was held that a provision in a policy that it should not take effect 
until the premium was paid was waived on a renewal of the policy, by a course 
of dealing between the company and its agent, whereby the renewal receipts 
were transmitted to the agent, and the company charged the amount of premiums 
to the agent.’’ 

The court in that case determined against the insured on the basis that 
there was no evidence of the practice of giving credit nor did the insurer charge 
the agents with the amount of premiums on policies sent for delivery. 

The general question of the effect of waiver and charge of premium to agent 
is discussed in the case of Schwartz v. Northern Life Ins. Co. (C.C.A. 9) 25 F. 
(2d) 555. 

As to approval by the federal courts of the doctrine established in the case 
of Miller v. Brooklyn Life Insurance Company 12 Wall. (79 U.S.) 285, 20 L.Ed. 
398, supra, see MacKelvie v. Mutual Ben. Life Ins. Co. of Newark (C.C.A. 2) 
287 F. 660, 668; New York Life Ins. Co. v. Silverstein (C.C.A. 8) 53 F. (2d) 
986, 989; American Ins. Union vy. Lowry (C.C.A. 5) 62 F. (2d) 209, 211, 212; 
Williams v. Employers’ Liability Assur. Corporation (C.C.A. 5) 69 F. (2d) 285, 
287; Morrell v. Prudential Ins. Co. of America (C.C.A. 2) 75 F.(2d) 985, 987, 
988. 
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[8] The appellant upon the issuance of the policies by Hawks, and in pur- 
suance of the monthly report, charged Hawks with the premiums and permitted 
the issuance of the policies without requiring the payment of premiams to it, and 
it is apparent that Stuyvesant at that time, looked to Hawks ultimately for pay- 
ment of the premiums. This action, under the circumstances, and in view of the 
fact that fraud is not alleged or claimed, we believe, authorized Hawks to make 
such settlement with appellee as he might deem proper; and while appellee would 
have been liable for premium to appellant, if no settlement had been made with 
Hawks, we are satisfied that payment to Hawks by offsetting amount due from 
Hawks to appellee was authorized by appellant, and that premiums had been 
fully paid. The result is that appellant could not cancel policy without tender- 
ing unearned premium to insured. It is admitted that this was not done, and 
the judgment of the District Court is therefore affirmed. 


REED v. AMERICAN INS. CO. OF NEWARK, N. J. 
Supreme Court of Florida, May 20, 1937. 
Rehearing Denied June 29, 1937. 
175 Southern Reporter 224. 
1. SOLE OWNERSHIP. 

Married woman was ‘‘sole and unconditional owner’’ of realty, within fire 
policy requiring sole and unconditional ownership as condition to insurance, where 
she unqualifiedly agreed to buy realty, and vendor to sell it, at fixed price and 
on terms pursuant to which she had entered into possession, and where she did 
not exercise right to repudiate her obligation before or after fire loss, but fully 
earried it out, since eventual performance on married woman’s part of her original 
bargain inures to her benefit and relates back to inception of obligation con 
templated by original agreement. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

Error to Cireuit Court, Lee County; George W. Whitehurst, Judge. 

Suit by Leona Reed, joined by her husband, Z. R. Reed, against the American 
Insurance Company of Newark, New Jersey. To review a judgment in favor of 
the defendant, the plaintiff brings error. 

Affirmed. 

W. D. Bell, of Areadia, and Sheppard & Clements, of Fort Myers, for plain- 
(iff in error. 

Henderson & Franklin, of Fort Myers, and Batchelor & Dyer, of Miami, for 
defendant in error. 

Davis, Justice. 

In this case the plaintiff in error brought suit on a policy of fire insurance. 
After a trial on the merits, the jury found a verdict for the insurance company. 
Plaintiff below has appealed. 

[1] We are of the opinion that plaintiff below sufficiently proved that she 
was the sole and unconditional owner of the property within the meaning of the 
policy requiring sole and unconditional ownership as a condition to the insurance 
when she showed that she had unqualifiedly agreed to buy it, and the vendor 
had unqualifiedly agreed to sell it, at a fixed price and on terms, pursuant to 
which she had entered into possession of and conditionally held and enjoyed 
property until she ultimately paid for it in full. 

The eventual performance on the married woman’s part of her original bar- 
gain inures to her benefit and relates back to the inception of the obligation 
contemplated by the original agreement. It therefore does not lie within the 
province of the insurance company to now repudiate on the married woman’s 
behalf the legal effect of an agreement that, while it was inchoate, may have been 
unenforceable against the married woman insured, but since has nevertheless 
become fully carried out and executed and not repudiated or disaffirmed. 


The vendor in such case was at all times in a position to compel the married 
woman to pay for the property and to suffer any fire loss that occurred up till 
the time of the fire so long as the married woman insured continued to act upon 
an affirmance of the contract and not in negation of it, because the vendee could 
not have retained the possession and enjoyment of the property and at the same 
time have repudiated the obligation she had assumed for its purchase price. 

So, as to the insurance company, the plaintiff below became and remained 
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the sole and unconditional owner of the property so long as she elected to affirm 
and perform her agreement by continuing in possession and claiming under her 
purchase, although as a married woman she could, at any time, have elected to 
disaffirm the contract and discontinued performance by refusing to complete her 
payments of the agreed purchase price. The latter contingency, however, became 
of no concern to the insurance company when no such repudiation tran- 
spired before or after loss. See Insurance Co. of North America v. Erickson, 50 
Fla. 419, 39 So. 495, 2 L.R.A. (N.S.) 512, 111 Am.St.Rep. 121, 7 Ann. Cas. 495; 
Phenix Ins, Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 1388 Am.8t.Rep. 171. 

[2] To the extent that the court’s charge varied from the rule just stated, 
it is disapproved as incomplete, but not necessarily as amounting to reversible 
error in the absence of a request for a more complete instruction on the subject 
of sole and unconditional ownership as applied to a situation like the case at 
har wherein the contract of the married woman was subsequently performed in 
full. 

[3] One of the issues, perhaps the principal one, tried by the jury, was on 
the defendant’s plea that the insured willfully set fire to the insured property. 
There was circumstantial evidence legally sufficient to support a finding in the 
affirmance of defendant’s plea setting up this issue. In civil cases the preponder- 
ance of evidence required, where circumstantial evidence is relied on as the 
method of proof, is a preponderance of all reasonable inferences that might be 
drawn from the circumstances in evidence to prove the principal fact sought to 
be established sufficient to outweigh all other contrary inferences. King v. Weis- 
Patterson Lumber Co., 124 Fla. 272, 168 So. 858. The evidence in this case 
measures up to the standard just cited, so no error was committed in denying 
plaintiff below a new trial. Other points argued have been examined but found 
unsubstantial to cause a reversal of the judgment, which is hereby s 

Affirmed. 

Ellis, C. J., and Terrell, and Buford, JJ., coneur. 

Brown, Justice (concurring specially). 

At the time the policy was procured, was the married woman urfeconditionally 
bound to pay the purchase price? If the loss had occurred then, would she have 
sustained the loss? Could she not have refused to pay the purchase price and 
thus thrown the loss upon the vendors? It seems to me that the answer to these 
questions is obvious, and that such answers show that the married woman vendor 
could not have been compelled to pay the purchase price, and therefore she was not 
the sole and unconditional owner when the policies were written. With this 
qualification I concur in the affirmance. 


7ETNA INS. CO. OF HARTFORD, CONN. v. ROBINSON et al. No. 15328. 
Appellate Court of Indiana, In Bane. June 16, 1937. 
9 Northeastern Reporter (2d) 138. 
1. KNOWLEDGE OF AGENT. 

Where vendor presented fire policy to insurer’s agent and informed him 
that purchaser, who had procured policy with loss payable clause naming vendor, 
had surrendered purchase contact and premises, statement of insurer’s agent lead- 
ing vendor to believe that his interests were fully protected without any further 
act on part of himself or insurer was binding on insurer. 

(For other cases, see Insurance, Dee. Dig. § 207[2].) 


2. PROOF OF LOSS. 

Under disclosure that insurer’s agent fully cognizant of all facts undertook 
to make out fire loss report and send it to insurer, that adjuster appeared to 
ascertain facts regarding loss and that within 60-day period required for fur- 
nishing proof of loss insurer had all information required by sworn loss report, 
insured’s compliance with fire policy provision regarding formal proof of loss 
was waived. 

(For other cases, see Insurance, Dec. Dig § 665[8].) 

Appeal from Daviess Circuit Court; Milton S. Hastings, Judge. 

On petition for rehearing. 

Petition denied. 

For original opinion, see 6 N.E. (2d) 746. 
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Burke G. Slaymaker, Lawrence B. Moore, and Slaymaker, Merrill & Locke, 
all of Indianapolis, for appellant. 

Wm. D. Curil, of Petersburg, and Hastings & Allen, of Washington, Ind., for 
appellees. 

LAYMON, Presiding Judge. 

(1) Appellant has filed a petition for a rehearing and earnestly insists that 
the statement of its agent (Darling) to appellee Robinson, at the time Robinson 
presented the poli¢y of insurance to said agent, informed him that De Jarnett 
had surrendered his contract and possession of the premises, and inquired what 
was necessary to be done to protect his interests in the policy, was an expression 
of a legal opinion, was not binding on appellant, and was not a consent. The 
statement must be considered in the light of the entire conversation between the 
agent and appellee Robinson and the attending circumstances. -It is apparent 
that appellee Robinson was led to believe that his interests were fully protected 
without any further act on the part of himself or appellant. Appellee Robinson 
was not a stranger to the policy. He had an insurable interest, and this was not 
only known to the agent, but was set out in the policy. It is evident that 
appellee Robinson would have taken further steps or would have had the opportu- 
nity to obtain insurance elsewhere, had it not been for the statement of the agent. 
In the case of Moffitt v. Phenix Insurance Company (1894) 11 Ind. App. 233, 38 
N.E. 835, 836, the court said: ‘‘In assigning a policy, any method of assent 
which the insurer leads the assured to consider sufficient is all that is required.’’ 

(2) Appellant also urges that there is a total failure of evidence to show 
that the provision of the policy requiring proof of loss to be furnished appellant 
within 60 days was complied with by appellee Robinson and that there was no 
waiver of this provision by appellant within the 60-day period. It is unnecessary 
for us to repeat the evidence on this subject. Appellant’s agent, being fully cog- 
nizant of all facts required to be furnished in the proof of loss, took it upon 
himself to make out the loss report for appellee Robinson and to send it to the 
company. Appellant, by letter, acknowledged receipt of information from appellee 
Robinson concerning the fire damage to the property involving the policy in ques- 
tion. An adjuster appeared upon the scene and ascertained certain facts regard- 
ing the loss. It is obvious that within the 60-day period appellant had all the 
information and facts before it which were required to be furnished in the sworn 
loss report. The transaction between appellant and appellee and the conduct of 
appellant evinced an unmistakable intention that appellant would not take 
advantage of the breach or insist upon the forfeiture by reason of the failure of 
appellee Robinson to comply specifically with the provision of the policy requiring 
the furnishing of a formal proof of loss. Under such circumstances compliance 
with this provision of the policy was dispensed with by the assured. 

Petition for rehearing denied. 


CONRAD v. FARMERS MUT. HAIL INS. ASS’N OF IOWA. No. 43920. 


Supreme Court of Iowa. June 15, 1937. 
273 Northwestern Reporter 913. 


38. REFORMATION. 

The rule that degree of negligence of a party to 2 contract, in not familinriz 
ing himself with contract before signing, enters into consideration of whether 
such party is entitled to a reformation of instrument, is especially applicable to 
insurance contracts. 

(For other cases, see Insurance, Dec. Dig § 143[8].) 

4. MISTAKE OF AGENT. 

An insurer will not be permitted to avoid policy by taking advantage of a 
misstatement in application, material to risk, which is due to mistake or negligence 
of its agent and not to bad faith of insured. 

(For other cases, see Insurance, Dee. Dig. § 379[1].) 

Appeal from District Court, Pocahontas County; James Deland, Judge. 

This is an action to recover loss caused by hail under a policy of insurance 
issued by the appellant company to the appellee. The company pleaded in its 
answer a settlement and cancellation of the policy by a written agreement. The 
plaintiff denied the written: agreement was the true agreement, and by way of 
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cross petition alleged that certain words contained therein were inserted by mutual 
mistake, accident, or fraud, and asked for the reformation of said written agree- 
ment of settlement, and to this cross petition the company answered, denying that 
there was any mistake, and pleaded estoppel. This issue of reformation was tried 
separately in equity to the court, and the court found for the cross petitioner 
appellee, and the company has appealed. 

Affirmed. 

Shaw & Shaw, of Pocahontas, and MeMartin, Herrick & Langdon, of Des 
Moines, for appellant. 

W. J. Allen, of Laurens, and Whitney, Whitney & Stern, of Storm Lake, for 
appellee. 

HAMILTON, Justice. 

On July 3, 1933, the defendant company issued its policy insuring plaintiff’s 
crops against loss by hail. Plaintiff sustained a loss on July 14, 1934. He sent 
notice of the loss to the company and three adjusters, Mr. O’Meara, Mr. Crouse, 
and Mr. Ford, came to the farm to adjust this loss. After intermittent negotia- 
tions extending over two or three days, a settlement was reached on August 13, 
1934. Four days later another untimely hailstorm occurred and plaintiff sus- 
tained another loss. 

The real bone of contention is whether the policy was canceled when settle- 
ment was made on August 13th, or whether the plaintiff still had hail insurance 
when this second loss occurred four days later. The settlement was reduced to 
writing on a regular printed form, and there was written thereon in lead pencil 
these words: ‘‘$100 and assessment to date, policy cancelled this day.’’ The 
company is standing on this writing, known in the record as Exhibit L, while 
plaintiff asserts the words ‘‘assessment to date, policy cancelled this day’’ were 
inserted by mutual mistake, fraud, or accident, and by way of cross petition 
asks that the writing be reformed to read ‘‘$100 and assessment paid for the 
year 1934,’’ contending that this was the settlement agreed upon. The defense 
was a general denial and estoppel based on neglect in failing to read the agree- 
ment before signing, and retention of the $100 check. The trial court granted ref- 
ormation and the company has appealed from this decree. 

Appellant contends that the court erred in granting the reformation (a) 
because plaintiff failed to prove a mutual mistake, (b) because the evidence showed 
that plaintiff could read and failed to read through his own negligence, and this 
negligence precludes any right to reformation of the contract, (c) that by accept- 
ing and retaining the $100 consideration for the settlement made with full knowl- 
edge of its terms, plaintiff is estopped from asserting that the agreement did not 
express the intent of the parties. Appellant cites many authorities in support 
of these propositions. 


It must be said in all fairness, that, aside from the writing, there was no 
evidence that the matter of cancellation of the policy and the matter of assess- 
ment to date was at any time mentioned in any of the negotiations between these 
parties. Ford and Crouse both testified that there was nothing said concerning 
either of these matters, that the agreement that they discussed was that the 
company would pay the plaintiff $100 and consider the premium or assessment 
for 1934 paid. Ford testified that, after Conrad and the adjusters had reached 
this agreement as to terms, he told Conrad he would have to submit the same 
to the company, and that he called up Mr. Rutledge, the secretary of the com- 
pany, and told him over the telephone that he could settle the loss by paying 
$100 cash and the assessment, and that Rutledge told him to go ahead and settle 
that way. Crouse was in the telephone booth when Ford called up Mr. Rutledge 
and heard Ford say to Rutledge that he could make the settlement on such terms 
This was the settlement agreed upon. Rutledge did not take the witness stand 
and deny this. Rutledge, the secretary of the company, and the only one, 
apparently, who had authority to approve the settlement, knew nothing about this 
talk of canceling the policy until after the settlement was made, for on the 14th 
day of August, the day after the settlement was made, Rutledge sent Conrad a 
notice of cancellation in which he stated: ‘‘Take notice, therefore, that all liabil- 
ity of the Farmers Mutual Hail Insurance Association under said policy to you 
shall terminate upon the expiration of five days from the above date.’’ On the 
20th of August, 1934, Rutledge again wrote Conrad, in which letter he stated: 
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‘‘T have already notified you that we are cancelling your policy anyhow, and the 
eancellation that I had notified you of, if allowed to stand would have been five 
days from the date of the letter, but you appear to have taken this out of my 
hands and cancelled it in your settlement, and I am sending you a check for the 
$100, and allowing the policy to stand cancelled.’’ 

[1] This all goes to show that no one aside from O’Meara at the time the 
terms of the settlement was agreed upon knew anything about, or had anything to 
do with, the matter of inserting in pencil the statement, ‘‘assessment to date, 
policy cancelled this day.’’ It was not in the oral agreement upon which the 
minds of the plaintiff and the adjusters had met and which was communicated to 
the secretary of the company and agreed to by him. Therefore, the writing did 
not express the true understanding. We think the evidence is clear, satisfactory, 
and conclusive on this point, and, unless Conrad is barred from seeking reforma- 
tion because of his negligent conduct in failing to read the contract of settle- 
ment, or is estopped because he retained the uneashed check, the court was right 
in granting the reformation. It should perhaps be said at this point that the 
$100 check was retained but never cashed, and this action is to recover the loss 
caused by the hailstorm for which settlement was made and also the second hail- 
storm, the plaintiff in his pleadings admitting the receipt of the $100 check and 
expressing his willingness to credit the same on the total loss. 

[2] Looking now to the issue of estoppel, let us examine some of our prior 
decisions touching this phase of the matter. In the case of Betz v. Swanson, 
200 Iowa, 824, 205 N.W. 507, 509, we had under consideration this question of 
negligence in failing to read and understand what was contained in a written 
instrument, and in that case the same defense was urged as is being urged by 
the defendant company in the instant case, and the court said: ‘‘ Based upon 
the evidence showing this transaction appellant argues that appellee is estopped 
by the negligence of himself and his attorney from having a decree of reforma- 
tion upon any of the grounds stated. This is perhaps the most troublesome ques 
tion in the ease. Appellant cites a large number of decisions of this court to 
sustain his plea of estoppel. Roundy v. Kent, 75 Iowa, 662, 37 N.W. 146; Me- 
Cormack v. Molburg, 43 Iowa, 561; McKinney v. Herrick, 66 Iowa, 414, 23 N.W. 
767; Wallace v. Chicago, St. P., M. & O. R. Co., 67 Iowa, 547, 25 N.W. 772; 
Reid, Murdock & Co. v. Bradley, 105 Iowa, 220, 74 N.W. 896; In re Estate of 
Patterson [199 Iowa, 362] 202 N.W. 8; Houchin v. Auracher, 194 Iowa, 606, 190 
N.W. 3. The negligence charged in each of these cases was the failure of the 
complaining party to read, or otherwise familiarize himself with, the contents of 
an instrument signed by him. The strict rule of these cases is not to be applied 
here, although negligence may, in a proper case, be invoked to prevent the reforma- 
tion of a written instrument. The rule applicable to cases such as we are con- 
sidering, as stated in Snyder v. Ives, 42 Iowa, 157, is as follows: ‘The law 
requires only reasonable diligence, and requires this to the end that culpable neg- 
ligence may not be encouraged.’ See, also, Latimer v. Jones, 55 Iowa, 503, 8 
N.W. 327; Jackman v. Herrick, 178 Iowa, 1374, 161 N.W. 97; Lundean v. Hamil- 
ton, 184 Iowa, 907, 169 N.W. 208; Pomeroy’s Equity (3d Ed.) § 856. It must 
be conceded that appellee had full opportunity to examine the deed and to know 
its contents, but he also had a right to rely, to some extent at least, upon the 
agreement as to what its terms should be.’’ 

In the ease In re Estate of Patterson, 199 Iowa, 362, 202 N.W. 8, 10, the 
same proposition was under consideration, and the court said: ‘‘It is clearly a 
case where, through a mutual mistake, the written instrument signed does not 
embody the actual agreement of the parties. That equity will grant relief in 
such a situation is elementary. Stafford v. Fetters, 55 Iowa, 484, 8 N.W. 322; 
Hausbrandt v. Hofler, 117 Iowa, 103, 90 N.W. 494, 94 Ann.St.Rep. 289; Brown 
v. Ward, 119 Iowa, 604, 93 N.W. 587; Coleman v. Coleman, 153 Iowa, 543, 133 
N.W. 755; Hyde Park Iny. Co. v. Glenwood Coal Co., 170 Iowa, 593, 153 N.W. 
181. It is urged, however, that J. H. Patterson was guilty of such negligence, 
in signing the agreement without reading it, as to require that his prayer for a 
reformation of the instrument must be denied. It is frequently said that one 
who has the opportunity to inform himself of the contents of a written instru- 
ment by reading it or having it read to him, and is not prevented from so doing 
by the fraud of the other party, but signs it in ignorance of its contents, is 
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guilty of such negligence as will prevent reformation of the instrument at his 
suit. The rule finds proper application in many cases. But, where the actu:l 


contract and intention of the parties is clearly established, and it is so shown 


that the writing fails, because of a mutual mistake of the parties in drafting it, 
to express the true contract, the parties are both negligent, and it is immaterial 


whether their negligence resulted from the failure of one or both-to read the 
contract. Merriam v. Leeper, 192 Lowa, 587, 185 N.W. 134. See, also, Welch y. 
Johnson, 93 Or. 591, 183 P. 776, 184 P. 280; Cox v. Hall, 54 Mont. 154, 168 P. 
519.°? 


In this same connection we quote from the case of Steele v, Kluter, 204 


Towa, 153, 214 N.W. 522, 524; ‘‘It is true that negligence may prove fatal to 
one who puts his name to a writing, without ascertaining the contents thereof, 
But even negligence is a question of degree of care. The line of demareation 
between reasonable diligence and some degree of negligence is not always clearly 
defined. Generally speaking, it can be said that some degree of negligence enters 
into all cases where a writing, signed by the parties, fails to express their 
real intention. It is not the purpose of equity to put a premium on negligence 
nor to exercise its powers to cure the result of mere negligence. But even neg- 
ligence may have its mitigations, and failure to discover is not always inexcusable 
in equity; and this is especially so as between the original partes to the transac- 
tion. Where the equities are clear, the court will not lightly refuse relief 
because of some degree of attendant negligence. The rule in that regard is con- 
sidered by us in Betz v. Swanson, 200 Iowa, 824, 205 N.W. 507.’ 

[8, 4] The equitable doctrine announced in the foregoing cases is especially 
applicable to insurance contracts. In the case of Den Hartog v. Home Mut. Ins. 
Ass’n, 197 Iowa, 143, 196 N.W. 944, 945, this court said: ‘‘Courts have recog- 
nized the fact that the insured ordinarily relies upon the agent to properly set out 
in the application the facts given him. Fitchner v. Fidelity Mut. Fire Ass’n 
[103 Iowa, 276, 72 N.W. 530], supra; Pfiester v. Missouri State Life Ins. Co., 85 
Kan, 97, 116 P. 245; L.R.A.1915A, 275, note. It is universally held, so far as 
we have discovered, that the insurer will not be premitted to avoid the policy by 
taking advantage of a misstatement in the application material to the risk which 
is due to mistake or negligence of its agent, and not to fraud or bad faith on 
the part of the insured. Young & Co. v. Hartford Fire Ins. Co., 45 Iowa, 377, 
24 Am.Rep. 784; Stone v. Hawkeye Ins. Co., 68 Iowa, 737, 28 N.W. 47, 56 Am. 
Rep. 870; Dodge v. Grain Shippers’ Mut. Fire Ins. Ass’n, 176 Iowa, 316, 157 
N.W. 955.’’ 


It is plainly evident from the record in this case that the insured had placed 
great faith and confidence in O’Meara. In the earlier stages of the negotiations, 
when the question of arbitration was mentioned, O’Meara was the man Conrad 
first picked to represent him, although he was at that time an agent of the com 
pany. He was told this would not be permissible and he then suggested another. 
O’Meara had knowledge of this confidence that the insured was placing in him, 
as did both the other representatives of the company. The record is such as to 
suggest the inference that it was for this reason that O’Meara was put forward 
to close the settlement with Conrad, for up to that time the others had done most 
of the talking. O’Meara admits in his testimony that he heard no talk of can- 
cellation of the policy in any of the negotiations up to the time he took the book 
which contained the agreement of settlement and approached Conrad for his signa- 
ture, stating to Conrad that it was necessary that he execute a ‘‘proof of loss.’’ 
In all fairness, O’Meara should have mentioned this matter of cancellation, and 
his failure to do so under the circumstances in this case rises very nearly, if not 
wholly, to the point of constructive fraud. This all took place on a busy day of 
threshing at the Conrad farm. Conrad was attending to taking the threshed 
grain away from the machine when the adjusters arrived that morning. He wis 
quick to inform them that he had no time to talk about settlement or arbitra 
tion. The writer of this opinion spent his entire youth on the farm, and, even 
during the thirty-five years in which he has engaged in the practice of law, has 
seldom failed to take time out to at least look on at threshing time out on the 
home farm. He is therefore quite appreciative of the situation in which Mr. 
Conrad found himself in attempting to take the grain from the threshing machine, 
and at the same time adequately look after his interests in adjusting an insurance 
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loss with three alert insurance adjusters who had nothing to do except to sift 
in the shade and get in a word edgewise with Mr. Conrad as he was able to 


momentarily relax his attention on the task before him, Necessurily, the details 


of this settlement under the circumstances were left to Mr. O'Meara. The matter 
inserted by lead pencil was an important element in the settlement. Under (on- 


rad’s theory he would have bad insurance on his crops for the remainder of the 
year 1934, fully paid up. Under O’Mexra’s theory of the settlement, Conrad was 
left without hail insurance on his crops. 

[5, 6] The plea of estoppel based on the retention by Conrad of the $100 
check is not supported by proof of the necessary elements constituting equitable 
estoppel. What loss, harm, or injury has the company suffered, or in what man- 
ner have they changed their position? In this ease both parties have in their 
pleadings asked the court to do equity, and in accomplishing this most desirable 
purpose, which should be the goal in all equitable actions in so far as possible 
within the law, we think the trial court in his interpretation and constructon of 
the fact situation in this case was right when he said: ‘‘These facts should be 
kept in mind. The witness O’Meara, who was then an agent of the defendant 
company on his own motion without instructions from the company, without even 
letting his co-workers, who were assisting in securing this settlement with the 
plaintiff, know that he was doing so, inserted into this contract the words to 
which the plaintiff now objects. He returned to plaintiff’s farm where he knew 
plaintiff was busily engaged with threshers at work threshing his grain. The 
plaintiff Conrad had known O’Meara for some time and we may reasonably 
assume from the testimony that he had confidence in O’Meura. O’Meara having 
written into this contract, ‘Assessment to date, policy cancelled this day’ know- 
ing that neither of these matters had been mentioned in the former talks of set- 
tlement, simply called the plaintiff Conrad from his work at the threshing machine, 
told him they would settle the loss, but he must sign proof of loss. And he told 
him nothing more. He accepted plaintiff’s signature to the contract when he 
must have known from the circumstances there existing that plaintiff had not 
read the contract. We are clearly of the opinion that under these circumstances 
and conditions the plaintiff should not be held to that degree of negligence which 
would preclude or estop him from now asking this reformution.’’ 

The only thing in the foregoing quotation from the findings of the court which 
is not fully borne out by the record is the statement, ‘‘and he told him nothing 
more.’’ O’Meara did testify that he told him what was in the contract, but later 
said that as to what was actually said he would have to depend enirely upon the 
terms of the written contract itself. When asked directly whether he did or did 
not mention the matter of cancellation to Conrad, O’Meara was unwilling to 
answer either yes or no. In so far as Conrad and the company itself, as represented 
by its secretary and manager, Mr. Rutledge, are concerned, the contract agreed 
upon did not contain the language inserted by O’Meara. Therefore, its insertion 
was a mutual mistake, and we do not believe the company should be permitted 
to take advantage of this unwarranted action of its agent in inserting an ele- 
ment which had been no part of the negotiations between the parties, and which 
was not known by the company until after the settlement had been fully made, 
and concerning which the insured was in no way advised, and which, because of 
the manner in which the matter was presented to him, he had no reason to sup- 
pose was anything other than a proof of loss of the damage. 

On the whole record we are inclined to let the ruling of the tris t] eourt stand, 
and the case is accordingly affirmed. 

Affirmed. 

Richards, C. J., and all Justices concur. 


GESELLE v. AMERICAN HOME FIRE ASSUR. CO. OF NEW YORK 
No. 33411. 


Supreme Court of Kansas. June 12, 1937. 
68 Pacific Reporter (2d) 1097. 
3. ATTORNEY’S FEE. 
A statute authorizing imposition of attorney’s fee in actions on fire policies 
does not authorize trial court to anticipate and estimate probable worth of legal 
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services that may be necessary on appeal to Supreme Court (Gen.St.1935, 40-908), 

(For other cases, see Insurance, Dec. Dig § 602.) 

Syllabus by the Court. 

The ruling in the ease of Kerr v. National Fire Ins, Co., 141 Kan, 393, 4) 
P.(2d) 726, as applied to the testimony in a fire insurance case, and as pre 
viously outlined in the case of St. Louis, K. & A. Ry. Co. v. Chapman, 38 Kan, 
307, 16 P. 695, 5 Am.St.Rep. 744, is adhered to and followed to the effect that 
evidence as to the worth, actual, real or intrinsic value of articles damaged or 
destroyed by fire is incompetent unless there is evidence to show that such 
articles or personal property had no market value at the time of the fire. 

Appeal from District Court, Sedgwick County, Division No. 4; Isaae N, 
Williams, Judge. 

Action by Matilda Geselle against the American Home Fire Assurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 

Judgment modified, and affirmed as modified. 

Robert C. Foulston, George Siefkin, Sidney L. Foulston, Lester L. Morris, 
George B. Powers, Carl T. Smith, C. H. Morris, and John F. Eberhardt, all of 
Wichita, for appellant. 

C. L. Kagey, Hal M. Black, and L. M. Kagey, all of Wichita, for appellee. 

HUTCHISON, Justice. 

This was an action upon a fire insurance policy on household goods and per 
sonal effects belonging to the insured and the members of her family, such as are 
usual or incidental to the oeeupancy of the premises as « dwelling. The policy 
was for $2,000. Some of the goods were entirely destroyed and others were 
damaged. The policy was in the name of the wife and the action was brought 
for the full amount of the policy, setting forth a list of about 140 articles that 
were alleged to have been destroyed or damaged. 

The defendant in its answer admitted the execution of the policy, the 
occurrence of the fire on the date named in the petition, and expressly denied that 
all of the goods listed as being damaged or destroyed were damaged or destroyed 
or that they had the value as alleged and claimed by the plaintiff, and prayed 
that a fair and reasonable value of the property destroyed be determined and 
judgment be rendered for plaintiff for such amount and that defendant have 
judgment herein for its costs. The reply was a general denial. 


It is stated in the briefs of both parties that defendant on the day the 
ease came to trial offered to confess judgment in the sum of $1,200, evidently 
under G.S.1935, 60-2941. The offer was not accepted by the plaintiff, and the 
ease went to trial on the issues. Evidence was introduced by both parties and 
the jury returned a verdict in favor of the plaintiff for $1,500 and made findings 
as to the value of or damage to twenty-three articles or groups of articles sub 
mitted to the jury by the court for findings. Two of these findings were stricken 
out on the motion for a new trial, and judgment was rendered for plaintiff for 
$1,492 and costs, from which judgment the defendant appeals, assigning errors as 
to the admission of incompetent evidence as to the value of certain articles, the 
giving of certain instructions, and in the allowance of an attorney fee which is 
claimed to be excessive. 

Motion for new trial being overruled the appellant presents the errors of 
which it complains as applying to two lists of findings made by the jury. The 
first list contains five items on which the appellant claims no evidence of value 
was introduced, and the second list contains seven items on which the appellant 
claims no competent evidence was introduced. It is frankly admitted by appel- 
lant in its brief that ‘‘No question is raised in this appeal concerning the dam 
age or destruction of clothing, or the usual and customary household furniture, 
goods and furnishings.’’ 

As to two of the five articles enumerated by the appellant in the first list, 
we fail to find any evidence of value either in the abstract or the counter ab- 
stract, although the amounts found by the jury are quite small. Two other 
items in this first list are not values but expenses. One is ‘‘ Mattresses cleaned 
$10,’’ and the other is ‘‘Laundry and dry cleaning $49.80.’’ Of course clean- 
ing shows in one way the amount necessary to restore the articles to their 
original value or nearly so, and thus shows the loss in an indirect way, or the 
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damage suffered in such articles, although it is shown in the testimony that the 
cleaning did not fully restore them to their condition as it was just before the 
fire. It would be quite technical to exclude these last two items, and the other 
two amounting to a total of $15 will be considered in connection with the next 
group of seven articles. 

As to the second group of seven articles the appellant insists that all the evi- 
dence that was introduced as to value of the goods destroyed or damaged was 
incompetent because the witness did not qualify himself as a competent witness 
in such matters, and second because the testimony as given was incompetent to 
prove the value of these articles. 

Appellant urges that the owner is the only person who is presumed to know 
the value of household articles and all others must qualify as to such ability. 
The plaintiff testified as to articles of wearing apparel, household furnishings 
such as curtains, drapes, ete., and her husband testified as to most of the articles 
contained in this group, which are upright piano, electric stove, Frigidaire, 
Chinese oriental rugs, Wilton rugs, books, victrola and radio combined. 

Appellant cites the ruling made in Brenneisen v. Phillips, 142 Kan. 98, at 
page 100, 45 P.(2d) 867, 868, ‘‘The owner of property is presumed to know its 
value; his opinion of its value is competent even if it be not very persuasive,’’ 
and also the following from Baker v. Jones, 141 Kan. 240, at page 241, 40 P.(2d) 
346, 347: ‘‘Presumptions are sometimes helpful in boundary cases, when we are 
in a state of ignorance regarding the facts. The law, however, is realistic, and, 
when we gain knowledge of facts, presumptions have no function to perform.’’ 

The Kansas authorities above cited do not limit the presumption to owners. 
In 22 C.J. 581, it is said: ‘‘The mere fact of ownership of personal property 
is usually regarded as sufficient to qualify one to state his estimate of its value.’’ 

And in the next section, on page 582, it is said: ‘‘A witness other than the 
owner may be permitted to state the value of personal property, provided, but not 
unless, his knowledge on the subject is proved or as in the case of common articles, 
can be assumed.’’ 

Even if such presumption should be limited to the owner, the husband qualified 
in this case by showing his knowledge of and familiarity with all these articles, 
having lived in the home with them and used them, and having purchased nearly 
all of them. We think that by his preliminary testimony he showed himself to 
have been sufficiently familiar with the articles to testify as to their value, and 
this is without regard to the presumption which runs in favor of the owner. 
Wigmore on Evidence (2d Ed.) states this matter in the following language in 
Volume 1, page 1134, § 716: ‘‘Personal-property value. Here the general test, 
that any one familiar with the values in question may testify, is liberally applied, 
and with few attempts to lay down detailed minor tests. The owner of an 
article, whether he is generally familiar with such values or not, ought certainly 
to be allowed to estimate its worth; the weight of his testimony (which often 
would be trifling) may he left to the jury; and Courts have usually made no 
objections to this policy.’’ 

[1] The most serious objection of the appellant is to the competency of the 
testimony given by the husband of the plaintiff as to these seven articles above 
enumerated, urging that they have ascertainable market values and therefore 
opinion evidence as to real value is inadmissible whether such evidence is given 
by the owner or by a stranger. It is said in 22 C.J. 182: ‘‘As a general rule 
market value rather than actual or intrinsic value governs in causes where the value 
of personal property is involved, and it is usually considered that actual or 
intrinsie value ean be shown only where the property has no market value.’’ 

In 1 Wigmore on Evidence, page 1135, § 717, it is said: ‘‘In short, where 
there is a market value, the knowledge of the witness must be of this market 
value, ’? 

In St. Louis, K. & A. Ry. Co. v. Chapman, 38 Kan. 307, at page 309, 16 P. 
695, 696, 5 Am.St.Rep. 744, it was said: ‘‘The law does not presume or require 
impossibilities; it only demands and requires the best proof under the circumstances 
of each case. Where property has a market value, the rule is strict, and requires 
only that value to be shown; but where it is shown that the property is without 
4 market value, then the law allows the next best evidence to be given to ascer- 
tain its value.’’ 
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In the recent case of Kerr v. National Fire Ins. Co., 141 Kan. 393, 41 P, 
(2d) 726, 727, it was held: ‘‘Where personal property covered by an insurance 
policy had no market value, its real value, for the purpose of establishing amount 
of loss under the policy, may be determined from such data as is available, and 
cost, use, and condition are proper elements for consideration.’’ Syl. par. 2. 
See, also, Hollinger v. Railway Co., 94 Kan. 316, 320, 146 P. 1034, Ann.Cas. 1916D, 
802; Insurance Co. v. Payne, 57 Kan. 291, 46 P. 315; and 2 Jones, Commentaries 
on Evidence (2d Ed.) 1318. 

From these authorities it is unquestionably the rule generally, and in this 
state as well, that evidence as to the actual value or intrinsic value is incompetent 
until it is shown that the property has no market value. 

The husband of the plaintiff was the main witness for the plaintiff as to the 
value or worth of these seven articles. Before he testified as to each of these 
articles he was qualified as to his knowledge of and acquaintance with the article 
and how long such articles had been in use, and in most cases he told of having 
purchased them himself. But we fail to find any preliminary evidence as to these 
articles having or not having a market value. Questions were asked as to the 
worth of each «article. Objections were made «und overruled and answers were 
given without any proof that the articles had no market value before or after 
the fire. This we think was error. In cross-examination the witness in effect 
admitted that three of these seven articles did have « market value. This would posi- 
tively make the answers to questions as to their worth incompetent. The trial 
court so instructed the jury in instructions 10 and 11, but the answers of the hus- 
band as to worth or real value remained for consideration of the jury and were 
not stricken out. 

The failure to pave the way for such evidence by showing there was no 
market value may make the testimony as to the other four articles likewise 
incompetent, but we shall only apply the rule to the three articles where it was 
substantially admitted by the witness that they had a market value at the time 
of the fire. They are the piano, the electric stove and the oriental rugs, the loss 
or damage to which the jury found to be more than $292, the increase of the 
judgment above the offer made by the defendant for which judgment would be 
confessed. ' 

[2] The admission of this incompetent evidence would be sufficient to require 
« reversal, but because of the offer having been made and the amount of 
the articles damaged or destroyed being found by the jury to be slightly in 
excess of the difference between the judgment and that offer, we are enabled to 
apply the provisions of G.S.1935, 60-2941, by eliminating the excess, supported by 
such incompetent evidence, and direct the judgment to be rendered for the amount 
of the offer and the cost of the action after the making of the offer to be taxed 
to the plaintiff. 

[3] It is unnecessary under the circumstances of the case and with the con- 
clusion here reached to consider the other assignments of error except as to the 
allowance of attorney fee to the attorneys for plaintiff. Appellant insists that the 
attorney fee allowed is excessive under all the facts and circumstances mentioned 
in the opinion. We do not think it is within the reasonable construction of the 
statute, G.S.1935, 40-908, authorizing the imposing of «an attorney fee in fire 
insurance cases, that the trial court should be expected to anticipate and estimate 
the probable worth of legal services that may be necessary in an appeal of the 
insurance case to the Supreme Court, and that part of the fee allowed should be 
entirely eliminated and the fee for services of attorneys in the district court 
should be reduced to $300. 

With these modifications, the judgment is affirmed. 


LONDON & PROVINCIAL MARINE & FIRE INS. CO. OF LONDON, 
ENGLAND v. MULLINS et ux. 
Court of Appeals of Kentucky. May 28, 1937. 
105 Southwestern Reporter (2d) 1057. 

8. BURDEN OF PROOF. 

In insured’s action to rescind an agreement whereby insured accepted less 
than the face amount of the policy for a loss under a valued fire policy, and to 
recover the difference between the amount paid under the agreement and the 
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face amount, burden was on insured to establish that estimated value of property 
had not diminished between date of policy and date of fire loss to the extent of 
such difference (Ky.St. § 762a-22; Civ.Code Prac. § 526). 

(For other cases, see Insurance, Dec. Dig. § 579.) 


4, DEPRECIATION. 

In insured’s action to recover the difference between the amount accepted 
for a fire loss by agreement with insurer and the face amount of a valued policy, 
exclusion of testimony as to the gross depreciation of the property between 1927 
and 1931, which was not limited to physical depreciation, was proper, since the 
‘(diminishing proviso’’ in a valued policy embraces only physical depreciation of 
the insured property (Ky.St. § 762a-22). 

(For other cases, see Insurance, Dec. Dig. § 579.) 


5. DEPRECIATION. 

In insured’s action to rescind an agreement whereby insured accepted less 
than the face amount of a valued fire policy for a loss, and to recover the dif- 
ference between the amount accepted and the face amount, whether fraud in 
procuring agreement, or physical depreciation as great as difference between the 
amount accepted and the face amount, existed, was for the jury where insurer’s 
evidence of depreciation was based on theory rather than on actual inspection of 
the property (Ky.St. § 762a-22). 

(For other cases, see Insurance, Dee. Dig. § 579.) 

Appeal from Cireuit Court, Kenton County, Criminal, Common Law and 
Equity Division. 

Action by D. D. Mullins and wife against the London & Provineial Marine 
& Fire Insurance Company of London, England. From a judgment on a verdict 
for plaintiffs, defendant appeals. 

Affirmed. 

Horace W. Root, of Newport, for appellant. 

Emil Rivard, of Covington, for appellees. 

PERRY, Justice. 


This is the third appeal of this case. See report of the first, London & 
Provincial Marine & Fire Insurance Company of London, England, v. Mullins et 
ux., 253 Ky. 411, 69 S.W.(2d) 735; of the second Id., 264 Ky. 780, 95 S.W.(2d) 
588, 589. 

Reference is made to these reported opinions for a full statement of the issues 
and questions there presented and decided, which are, to a certain extent, yet 
here involved. 

The facts, so far as pertinent to the questions here presented for review, are, 
as recited in those opinions, briefly that the appellant insurance company issued a 
policy of fire insurance to D. D. Mullins and Mrs. Sadie Mullins on July 26, 
1927, covering a building they owned in Kenton county, Ky., for a period of five 
years, in the amount of $4,000; also, that a second policy was taken out by them 
on the same property with the Lafayette Fire Insurance Company of New 
Orleans in the additional amount of $1,000, making the total insurance carried on 
the property $5,000. 

In August, 1931, it is agreed, the property insured was totally destroyed by 
fire, while the said policies were in full force and effect. 

Thereafter, an agreement was entered into between the insured and the two 
insurance companies, fixing the amount or value of the total loss at $4,000, four- 
fifths of which, or $3,200, was paid by appellant, and one-fifth, or $800, by the 
other company. 

In justification of such reduced settlement, made under the ‘‘diminishing pro- 
viso’’ of the statute, it was claimed by the two insurance companies that there 
was 2 20 per cent. depreciation in the value of the property insured during the 
four years intervening between the dates on which the policies were issued in 
1927, and the date of the loss in 1931. 

_ Following such claimed settlement of the loss, this action was filed by the 
insured in the Kenton circuit court, seeking to recover the difference between 
$3,200, the amount paid by the appellant insurance company, and the $4,000, 
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face value of the policy under the provisions of section 762a-22, Kentucky Statutes, 
known as the ‘‘ Valued Policy Act.’’ 

Defendant answered, denying any further liability upon the policy, and 
pleaded that its settlement with the insured, so made, was authorized and came 
within the proviso of the statute to the effect that ‘‘the estimated value of the 
property insured may be diminished to the extent of any depreciation in the 
value of the property occurring between the dates of the policy and the loss,’’ 

A demurrer to this answer was sustained by the trial court, which ruling was 
on the first appeal held to be erroneous, on the ground that the answer stated 
a good defense, and for which reason the judgment was reversed and the cause 
remanded, with directions to overrule the’ demurrer. 

On the return of the case to the circuit court, the appellees filed a reply, to 
which a demurrer was sustained, and, as set out in the opinion given upon the 
second appeal: ‘‘The same treatment was accorded a second reply. A third reply 
was filed, denying certain allegations of the answer and pleading affirmatively 
that the settlement between the insured and the company was procured by fraud. 
A motion made to require appellees to paragraph this reply was sustained, and 
appellees thereupon filed a fourth reply in two paragraphs. In the first paragraph 
appellees denied that there was any depreciation in the value of the premises 
occurring between the issuing of the policies and the time of the fire or that the 
parties had adjusted their differences as to the amount of depreciation or that 
appellees had agreed to accept anything less than $4,000, the face of the policy. 
Appellees likewise denied that they had signed any agreement in further settle 
ment of the claim for less than $4,000. By the second paragraph of their reply, 
appellees affirmatively pleaded fraud and duress in procuring the alleged settle- 
ment. A motion was made to require appellees to elect which paragraph of their 
reply they would stand on, and this motion was sustained. Thereupon they elected 
to stand on the second paragraph of their reply, with the result that the 
denials contained in the first paragraph were excluded, and the case went to trial 
with the affirmative allegations of the answer undenied.’’ 

It was further stated in the opinion that: ‘‘While the insurance company 
undoubtedly had the burden of establishing that the estimated value of the prop- 
erty insured had been diminished by physical depreciation hetween the date of the 
policy and the date of the loss, this burden was fully met when the parties went 
to trial with the affirmative allegation that a depreciation of at least $998 had 
occurred undenied. If this allegation was true, and it was not in issue in the 
ease, the fact that the insurer and insured had entered into an agreement fixing 
the value of the depreciation at only $800 was entirely immaterial, even though 
the settlement was procured by misrepresentation. * * * Certainly, before the 
settlement could be set aside for fraud, it would have to be shown that the 
appellees had suffered some pecuniary loss. Here the appellees received more under 
the settlement than their admissions in the pleadings shows that they were entitled 
to receive. Aside from all questions of fraud, there was ‘no consideration for 
the settlement if in fact there was no depreciation in the property between the 
date of the policy and the date of the loss. When the fact of the amount of the 
depreciation was taken as admitted, there was nothing left to try. It is stated 
in the brief of appellees that the trial court set aside the order requiring them 
to elect, but there is nothing in the record to substantiate this statement. Under 
the circumstances, therefore, with the affirmative allegations of the answer admit- 
ted, we have no choice but to reverse the judgment.’’ 

Upon the following or second return of the case to the circuit court, the 
plaintiffs filed in open court, over the objection of the defendant, a motion to 
spread on the order book the order, claimed made by the trial court during its 
prior trial of the case whereby it set aside its order of election, and thus rein- 
state paragraph 1 of their fourth amended reply, expressly denying any deprecia 
tion in the value of the insured property. Upon this the court ruled that: ‘* The 
motion for nune pro tune order setting aside the order of election of October 31, 
1935, is overruled.’’ 

To this ruling plaintiffs excepted, and thereupon offered and were, over the 
appellant’s objection, allowed to file a fifth amended reply, which was in its 
substance and two paragraphs the same as set out in their former fourth amended 
reply, as to which the prior complained of order of election between its alleged 
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inconsistent defenses respectively set out in its two paragraphs had upon 
the former trial been made. 

On the issues thus made on the third trial before a jury, there resulted a 
verdict and judgment for the plaintiffs, awarding them the relief prayed for. 

Appellant’s motion and grounds for a new trial, containing some eleven 
assignments of error alleged committed by the trial court, having been overruled, it 
has appealed, asking a reversal of this last and third judgment for the following 
reasons: (1) That the court erred in permitting the fifth amended reply to be 
filed; (2) that the court erred in the assignment of the burden of proof to 
appellees; (3) that the court erred in refusing to admit competent and relevant 
evidence offered by appellant; (4) that the court erred in refusing to give a 
peremptory instruction to find for appellant at the conelusion of appellees’ evi- 
dence; (5) that the verdict is not sustained by sufficient evidence, and is palpably 
against the weight of the evidence; and (6) that instruction No. 2 given by the 
court on its own motion is erroneous, both under the pleadings and the evidence. 

Turning now our attention to the consideration and dispostion of these several 
contentions as presented: 

By the first, it complains of the court’s ruling as erroneous in permitting the 
fifth amended reply to be filed. As to this, it is to be noted that the plaintiffs 
claim that the court had set aside its order made at the previous trial of the case, 
requiring plaintiffs to elect between the alleged inconsistent defenses set out in 
their reply, but that such order setting it aside, it appeared, had not been entered 
upon the order book. To correct this error, they moved that a nune pro tune 
order be entered, spreading it upon the record, to the end that it be made to 
show that such order of election made was thereafter during the term ordered 
set aside. 

The court, although conceiving it inappropriate to make the moved for nune 
pro tune order and overruling the motion therefor, did thereafter give them the 
benefit sought by their motion, through permitting the plaintiffs to file their fifth 
amended reply, whereby they pleaded their denial of the allegation of the answer, 
that their property had suffered the alleged physical depreciation during the period 
intervening between the issuing of the insurance upon the property and its later 
destruction by fire, to the end that plaintiffs might not suffer the injustice of 
being held to have admitted, through their failure to deny by responsive pleadings, 
that such depreciation in the value of their property had taken place, as resulted 
upon the second appeal from the failure of the record to show the court’s order 
setting aside the order of election. 

{1, 2] We do not conceive that such ruling was here erroneous, but rather 

justified, as relieving plaintiffs against suffering an unfair hardship, by being 
held to a technical admission upon the pleadings, resulting from the court’s order 
of election, striking out the reply’s denial of the depreciation in the value of 
their property alleged by defendant, which had been set aside, and therefore 
did not affect the defendant's substantial rights. Amended pleadings may be 
filed where the ends of justice require it. Section 134, Civ.CodePrac.: Illinois 
Cent. R. Co. v. Houchins, 125 Ky. 483, 101 S.W. 924, 31 Ky.Law Rep. 93; Clarke 
v. Seaton, 18 B.Mon. (57 Ky.) 226. The right to amend after reversal because 
of defective pleadings is the same as before trial. Schrodt’s Ex’r v. Schrodt, 189 
Ky. 457, 459, 225 S.W. 151. 
_. The court is authorized to avert, where it can (as here, we conceive), the 
visitation of hardship upon a litigant resulting from a failure of the record, 
attributable to the error of another, to show the rulings of the court which 
would avert it, by permitting, under the liberal amendatory provisions of the 
Code and cases cited, supra, the filing of amended pleadings, effective to avoid 
such otherwise resulting miscarriage of justice. 

To such effect was it held, in order to avert a somewhat similar instance of 
hardship befalling the plaintiff in the case of Harris et al. v. Doughitt, 141 Ky. 
45, 133 S.W. 550, 551. 

There, in a suit on a note given for a part of the purchase price of two hor- 
ses, the answer alleged a breach of warranty and damages and that for a por- 
tion of the price, defendants had traded to plaintiff a horse of the value of $100 
lor which amount judgment was asked. Judgment went for plaintiff. Defend- 
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— Harris appealed. The court, in their considering the question presented, 
said : 

“In this case the only damages sought to be recovered by the appellant Har- 
ris is the value of the mare exchanged for appellee’s two horses, which value, it 
was alleged in the answer and counterclaim, the parties themselves fixed at $100; 
and as the facts alleged in respect to the breach of warranty show an implied 
promise on the part of appellee to repay plaintiff the value of the mare, in view 
of the failure of the latter to deny these allegations, proof was unnecessary as 
to such damage. Therefore, upon the undenied averments of the answer and 
counterclaim, appellant Harris should have been given judgment for the value 
of the mare. * * * 

“We are satisfied from the statements of the brief of appellee’s counsel that 
they are under the tmpression that the answer and counterclaim was contro- 
verted of record, but this is not shown by the record. Before another trial of 
the case appellee may be permitted to file a reply, or enter of record an order 
controverting the affirmative averments of the answer and counterclaim.” 

[3] Next considering the objection made to the court’s ruling in assigning 
the burden of proof to appellees: It may be conceded that, as held on the second 
appeal, the appellant insurance company had the burden of establishing in the 
original action that the value ‘of plaintiffs’ insured property had been diminished 
by physical depreciation, between the date it was insured and its later loss by 
fire, to the extent of $800. However, it is further to be noted that this action 
was brought to recover this $800, claimed wrongfully deducted “from the esti- 
mated value of the insured property,” as representing the amount of its dimin- 
ished value, due to its alleged physical depreciation occurring between the date 
it was insured and the date of its loss by fire, and that plaintiffs pleaded and con- 
tended that insurer was without right to make the reduction, for the reason 
that there had been no physical depreciation of the property (as was denied) 
and also pleadéd that the agreed settlement of the parties, allowing a $800 credit 
reduction, as for an agreed depreciation, was not a binding or valid adjustment 
of plaintiffs’ claim upon the policy, for the reason that the agreement of the 
plaintiffs thereto was obtained through the fraud and duress of the defendant. 

Section 526, Civil Code of Practice, provides that the burden of proof in the 
whole action lies on the party who would be defeated if no evidence were given 
on either side. 

Further, in construing this section, we have held that in the trial of a cause 
presenting several issues, which if tried singly would shift the burden, the court 
has a large discretion in prescribing the order of proof or in assigning the bur- 
den of proof and that, in determining this, the whole case must be looked to. 
Andrews v. Hayden’s Adm’r, 88 Ky. 455, 11 S.W. 428, 10 Ky.Law Rep. 1049; Mat- 
tingly v. Shortell, 120 Ky. 52, 85 S.W. 215, 27 Ky.Law Rep. 426, 8 Ann.Cas. 1134. 

Here the plaintiffs admitted making the pleaded adjusted settlement oi their 
insurance claim, as agreeing that a $998 depreciation had occurred in the esti- 
mated value of their property, but sought to avoid its binding effect, upon the 
ground pleaded for its rescission that it was procured from plaintiffs by fraud. 

To maintain this action seeking recovery of this amount deducted from the 
estimated property value, the burden of proof rested upon the plaintiffs plead- 
ing fraud in its obtention; fraud in defendant’s obtention of the settlement agree- 
ment had to be established as a condition of recovery. = 

The situation here being thus one where the plaintiffs would be defeated if 
no evidence were given, it would appear the court’s ruling upon this question 
was one well resting within its discretion and authority, conferred by section 
526, Civil Code of Practice, supra. 

Such being the issues joined, both upon the question of what, if any, had 
been the depreciation in the value of the property and also as to whether or not 
defendant had obtained the settlement agreement by fraud, we conclude that 
the trial court did not err in assigning to plaintiffs the burden of proof, as being 
the party who would be defeated in the whole action, under the provisions of 
section 526, supra, “if no proof were given by either side.” 

The next objection complains of the court’s refusing to admit “certain com- 
petent and relevant testimony offered by its witness as shown by its avowal. 
Looking to the transcript to ascertain to just what particular testimony, as 
“shown by the avowal,” this complaint has reference, we find it is directed to the 
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court’s ruling upon the following questions asked by appellant of its agent wit- 
ness: 

“Q. I will ask you if, in your judgment or opinion there was any depreciation 
in the value of the Mullins property between July, 1927, and July or August, 
1931. A period of four years. A. I always take this attitude—any house depre- 
ciates if it is only up a month. 

“Q. How much would you say that house depreciated in that time? A. The 
physical depreciation, I would say, would be 15 to 20%. Of course the market 
went down more than that. 

“Q. You speak of physical depreciation, leave that ‘physical’ out and state 
what, in your opinion, the depreciation in the value of the house was from the 
time the policy issued in 1927 and the fire in 1931. (Objection. Sustained. 
Exception.) 

“The Court: That is not a proper criterion. 

“Avowal: Mr. Root asked the witness to answer privately, to the steno- 
grapher. 

“A. 35% to 45%.” 

[4] The “diminishing proviso” of the “valued policy” statute, providing for 
a reduction of liability under the policy to the extent of any depreciation in the 
estimated value of the property, we have definitely and repeatedly construed as 
only embracing and as exclusively confined in its meaning and scope to a 
physical depreciation of the property. No witness for appellant was able to 
testify as to any definite estimate of the amount, if any, of physical depreciation 
of the property destroyed by fire, for the reason, it appears, that no one of 
those attempting to testify on this subject was possessed of the information 
required to make a definite estimate, as they had neither inspected nor even 
seen the property during the period intervening between its being insured and 
its later loss by fire. One such witness proceeded to estimate the depreciation, 
as coming within a certain per cent., only conjectured upon the theory that 
depreciation would result in the value of property by reason of any lapse of 
time, however brief, but without graduating its amount according to extent of 
time or attempting to appraise in any definite amount the depreciation here 
suffered by this property. 

[5] The next objection complains of the court’s having erred in refusing to 
give it a peremptory instruction. To such contention it is sufficient to say that 
in view of the nature and amount of the testimony given for plaintiffs, it can- 
not be sustained, and is clearly frivolous, in that issue was here joined upon the 
question of the physical depreciation of the insured property, the proof of 
which rested on appellant, if its pleaded settlement of it were not avoided for 
fraud employed in its obtention. The plaintiff denied that such depreciation 
existed, and the defendant sought to establish it only by the vague and purely 
speculative opinions of its witnesses, admitted not based upon any inspection 
made of the property, or sought to defeat the appellants’ recovery of the pol- 
icv’s estimated value of the property not by a showing made as to. physical 
depreciation of the property in any amount, but that a reduction for diminished 
value of the property was sought rather upon the ground that the property had 
been overinsured, based on the 1929 depression. Plaintiffs’ evidence, on the 
other hand, attacking the pleaded settlement, was that appellant had procured 
the settlement agreement from plaintiffs, as later testified, through fraudulently 
telling them that the fire marshal had said their property was overinsured and 
that plaintiffs had believed, if such public official had so declared, they would 
be bound to reduce their claim of loss in conformity therewith. 


[6, 7] The applicable rule announced by this court for the determination of 
the right of the defendant to a directed verdict is that plaintiff’s testimony 
must be accepted as true and that he is to be given the benefit of all legitimate 
inferences in his favor to be drawn therefrom. Board v. Chesapeake & O. Ry. 
Co., 70 S.W. 625, 24 Ky. Law Rep. 1079. A motion for a peremptory instruction, 
being in the nature of a demurrer, tests the sufficiency of the petition to state 
a cause of action, as well as the sufficiency of the evidence, which it concedes 
to be true. Stevenson v. Yates, 183 Ky. 196, 208 S.W. 820; Horton v. Louisville 
& N. R. Co., 199 Ky. 279, 250 S.W. 983; Goins v. North Jellico Coal Co., 140 Ky. 





1176 The Insurance Law Journal, Vol. 89 [Oct., 1937 


323, 131 S.W. 28; Consolidation Coal Company v. Spencer, 177 Ky. 626, 197 S.W. 
1069. 

Certainly, in view of such showing made by the evidence of the plaintiffs on 
the one hand, of which on such motion they must have the benefit, as well as 
giving them too the benefit of the defendant’s evidence or of the failure of 
showing by defendant on the other, the latter’s contention that it was entitled 
to a directed verdict, when tested and measured by such rules, is not to be 
seriously taken nor considered. Chicago, St. L. & N. O. R. Co. v. Armstrong’s 
Adm’'r, 168 Ky. 104, 181 S.W. 957. 

The final complaint made, that the verdict is not sustained by sufficient evi- 
dence, likewise cannot be sustained, for the reason, clearly appearing from the 


discussion above given, that the physical depreciation in the value of plaintiffs’ 


property claimed by defendant was not supported by such character of evidence 
as entitled defendant to the $800. reduction made in its payment of the insur- 
ance policy, as well as for the reason that the evidence adduced by plaintiffs was 
of such weight and credibility as amply supported their contention that such 
pleaded compromise adjustment had been obtained of them by fraudulent 
representations made them by the insurance company or its agent, which they 
believed, and by which they were deceived to their hurt by being led to sign 
the agreement, i ; 

|8] Further, we are of the opinion that the instructions as given by the 
court, and criticized by the appellant, are not properly subject thereto, for the 
reason that even if perhaps too fulsome in detail and prolix in style, they vet 
served very adequately to submit with reasonable clearness and propriety to 
the jury the applicable law of the case. 


For such reasons, it is our conclusion that the judgment should be, and it is, * 


affirmed. 


CHAMBERS v. NORTH BRITISH & MERCANTILE INSURANCE 
CO., Limited. No. 1707. 
Court of Appeal of Louisiana. First Circuit. June 9, 1937. 


175 Southern Reporter 95. 
1, VALUED POLICY. 


The valued policy law recognizes fire insurer's right to limit liability to face 
of policy and insured’s right to fix right of recovery to definite sum in case of 
total loss (Act No. 135 of 1900, §§ 1, 2). 


(For other cases, see Insurance, Dec. Dig. § 500.) 
2. INSURABLE INTEREST. 


Where interest of insured in property destroyed by fire is less than face of fire 
policy, amount of recovery cannot exceed value of interest of insured in property, 
whether policy is valued policy under valued policy law, or open policy (Act No. 
135 of 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 503.) 

3. INSURABLE INTEREST. 

As respects fire policy, in absence of fraud or mistake, and where not other- 
wise limited by policy, if insured has insurable interest at time policy is obtained 
and at time of loss, he may recover whole amount of loss, not exceeding amount 
of insurance, regardless of nature or extent of his peculiar interest, in view of 
valued policy law (Act No. 135 of 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 5€3.) 

4. VALUE. 
Where property insured under fire policy was decreed to be community 


property of insured and husband, but value thereof exceeded double the value 
named in the policy, insured could recover value named in policy on_ total 


destruction of property, notwithstanding valued policy law (Act No. 135 of 1900, §§ 
1, 2). 


(For other cases, see Insurance, Dec. Dig. § 503.) 
5. PENALTY. 


In suit on fire policy, judgment allowing recovery properly allowed 12 per cent. 
penalty on balance due, not including interest. 


(For other cases, see Insurance, Dec. Dig. § 602.). 
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6. INTEREST. 

Under statute whereby amount of loss under fire policy was due within 60 days 
after proof of loss, judgment allowing recovery of interest on balance due, and on 
penalty, from date of fire was error, and, where there was no evidence as to when 
proof of loss was submitted, interest would be allowed from judicial demand (Act 


No. 168 of 1908, § 3). 


(For other cases, see Insurance, Dec. Dig. § 598.) 
7. ATTORNEY’S FEE. 

$175 was proper allowance for attorney’s fees in action on fire policy, where 
such amount was slightly over 15 per cent. of principal and penalty recovered on 
policy. 


(For other cases, see Insurance, Dec. Dig. § 602.). 

Le Blanc, J., dissenting. 

Appeal from District Court, Parish of St. Landry; Isom J. Guillory, Judge. 

Suit by Mrs. Thera Joseph Chambers against the North British & Mercantile 
Insurance Company, Limited. From a jud&ment for plaintiff, defendant appeals. 

Amended, and, as amended, affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

Lewis & Lewis, of Opelousas, for appellee. 

Orr, Judge. 

On August 27, 1935, the defendant company issued a policy of fire insurance in 
favor of plaintiff by which it insured plaintiff against loss or damage by fire not 
exceeding $3,000 on one two-story frame building in the sum of $2,000 and on 
household and personal effects in the sum of $1,000. The property was totally 


destroyed by fire on June 12, 1936. The company paid the loss on the household 


effects without question, but offered to pay only one-half the amount of insurance 


on the building for the reason that prior to the fire and after the issuance of the 
policy, plaintiff had secured a judgment of separation from her husband and the 
insured building was decreed to be community property, and owned by the plaintiff 
and her husband in the proportion of an undivided half each; that the policy was 
a valued policy wherein the insured property was valued at $2,000, and, as plain- 
tiff only owned a half interest in the property, she could only collect one-half of 
the insurance, which was her insurable interest in the property. This amount was 


accepted by plaintiff with full reservation of her right to sue for the balance. 
This suit is for the balance of $1,000 plus 12 per cent. statutory penalty, interest, 
and attorney’s fees. Judgment was rendered by the trial court for the amount 
claimed, with the 12 per cent. penalty, legal interest from the date of the fire, 
plus $250 attorney’s fees. The defendant company has appealed. . 
It is the contention of the defendant insurance company that when the policy 


was issued to the plaintiff the value of the house was fixed at $2,000, and under 
the provisions of the valued policy law of this state, Act No. 135 of 1900, this 


valuation is conclusive on all parts to the contract, and, therefore, as the judg- 
ment of separation fixes plaintiff’s interest in the property at an undivided one-half, 
she cannot recover more than one-half the value of the property fixed and assessed 
in the policy. 

Prior to the passage of the above act, an insurance company could issue what 
is known as an open policy wherein it could limit its liability to the actual cash 


value of the property destroyed by fire, or to a certain proportion of the loss such 


as three-fourths or require the insured to become a co-insurer for a certain amount. 
The evident purpose of the valued policy law was to fix the value of the property 
in the policy and require the insurer to pay the face of the policy when the property 
is immovable by nature and is totally destroyed, irrespective of the actual _cash 
value or any restrictions in the policy as to the amount of the liability. Tilley 


v. Camden Fire Ins. Association, 139 La. 985, 72 So. 709. 
Section 1 of Act No. 135 of 1900 reads as follows: 


“Whenever any policy of insurance against loss by fire is hereafter written 
or renewed, on property immovable by nature and situate in this State, and the 
said property shall be either partially damaged or totally destroyed, without 
criminal fault on the part of the insured or his assigns, the value of the property 
as assessed by the insurer or as by him permitted to be assessed at the time of the 


issuance of the policy, shall be conclusively taken to be the true value of the 
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property at the time of the issuance of the policy and the true value of the prop- 
erty at the time of the damage or destruction. Provided, that nothing herein 
shall be so construed as to prevent the insurer previous to the damage or destruc- 
tion of property from reducing the insurance thereon.” 

Section 2 of the act provides that when a policy is issued in this state against 
loss by fire, and the property shall be totally destroyed without criminal fault on 
the part of the insured or his assigns, the full amount of the insurance on the 
property shall be paid by the insurer. 

It is clear, when we consider the history and purpose of this law, as well as 
the language used by the lawmakers, that the intention of the act was to bind the 
insurer to a definite and fixed amount which becomes due upon the total destruc- 
tion of the insured property, if immovable by nature, and prohibits the insurer from 
claiming that the cash value of the property was less than the face of the policy, 
and prevents the insurer from limiting its liability to a certain proportion of the loss, 
Indeed, the very words used in the act seeni to indicate an intention to bind the 
insurer to a specific valuation, for the act says, “the value of the property as 
assessed by the insurer or as by hinr permitted to be assessed at the time of the 
issuance of the policy, shall be conclusively taken to be the true value of the property 
at the time of the damage or destruction.” 

> effect of the valued policy is thus stated in Corpus Juris, vol. 26, p. 354, 
par. 453: 

“Fire policies are ordinarily open and not valued policies; but in many juris- 
dictions there are statutory provisions, commonly called the valued policy laws, 
which give to fire policies, to some extent the effect of valued policies, by making 
the full amount of the insurance named in the policy payable in the event of a 
total loss without further evidence as to the actual loss, and limiting the recovery 
to that amount.” 

[1] In other words, the effect of such a law is to recognize the right of the 
insurer to limit its liability to the face of the policy and also to recognize the right 
of the insured to fix his right of recovery to a definite sum in case of a total loss; 
the insurer knows that its liability cannot be above the face of the policy, and the 
insured knows that his recovery will not be below the face of the policy. 

[2] But where the interest of the insured in the property destroyed is less 
than the face of the policy, whether the policy be a valued policy under the law, 
or merely an open one, the amount of the recovery cannot exceed the value of the 
interest of the insured in the property. The law does not prevent the insurer from 
contesting the value of the insurable interest of the insured in the property as 
the insured cannot be permitted to recover more than his insurable interest in the 
property. Lightning Fixture Supply Co., Inc. v. Pacific Fire Ins. Co., 176 La. 499, 
146 So. 35. ’ 

We think that learned counsel for defendant is correct in relying on the cited 
case in his contention that the plaintiff in the present case can recover no more 
than her insurable interest in the property destroyed by fire. But we disagree 
with him in his contention that, under the valued policy law, plaintiff is restricted 
in proving the value of her interest by the valuation of the property assessed by 
the insurer or by it permitted to be assessed at $2,000. Certainly, if the insurer 
can prove that the value of plaintiff's interest in the property is worth less than 
$2,000, she has a right to prove that her interest and consequent loss equaled or 
exceeded that amount, restricting her recovery, of course, to the face of the 
policy. In fact, we think that is the effect of the holding of the Supreme Court in 
the cited case 

[3] Such is the general rule, as will be seen from another quotation from Cor- 
pus Juris, vol. 26, p. 358, par. 459, as follows: 

“In the absence of fraud or mistake, and where not otherwise limited by the 
policy, if the insured has an insurable interest at the time the policy is obtained 
and also at the time of the loss he is entitled to recover the whole amount of 
the loss not exceeding the amount of the insurance, regardless of the nature or 
extent of his peculiar interest.” 

[4] In the present case the testimony shows that the value of the house on 
which the insurance was carried was approximately $7,000. Therefore, the half 
interest of plaintiff in the property was worth far in excess of the amount which 
the defendant agreed to pay her in case of a loss by fire. The liability of the 
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defendant must be fixed at the face value of the policy, and as it has paid only 
$1,000 of this liability, plaintiff is entitled to recover the balance of $1,000. 

[5] The judgment allowed the 12 per cent. penalty on the balance due, not 
including interest. This is correct. Marine Bank & Trust Co. et al. v. Home Ins. 
Co., 170 La. 193, 127 So. 598. 

Under section 3 of Act No. 168 of 1908, the amount of the loss was due by the 
defendant within sixty days after proof of loss was submitted by the insured. The 
fire occurred on June 12, 1936, but it does not appear from the pleadings nor the 
evidence as to when proofs were submitted. 

[6] Interest on the balance due and on the penalty should therefore begin from 
judicial demand and not from the date of the fire as fixed in the judgment. 

The judgment allowed attorney’s fees of $250. We find that the reasonable 
attorney’s fees which the plaintiff is allowed to recover in cases of this kind 
under Act No. 168 of 1908 have ranged between 10 and 15 per cent. of the amount 
recovered. Federicc Macareni Mfg. Co. v. Great Western Fire Ins. Co. et al., 173 
La. 905, 139 So, 1, 79 A.L.R. 1256; Bell, Inc. v. Security Ins. Co., 175 La. 599, 143 
So. 705; Martino v. Phoenix Fire Ins. Co., 9 La.App. 337, 120 So. 511. 

[7] Without any intention of appraising the value of the attorney’s fees in this 
particular case, but with the view of harmonizing the allowance with the juris- 
prudence of the state, we will reduce the allowance to $175, which is slightly over 
15 per cent. of the principal and penalty of the judgment. 

For the reasons assigned, it is ordered that the judgment appealed from be 
and the same is hereby amended by allowing plaintiff interest at the rate of 5 per 
cent. per annum on the amount of the judgment, principal, and penalty, from 
judicial demand until paid, and reducing the amount of attorney’s fees from 
to $175, and as thus amended, the judgment is affirmed; appellee to pay the cost of 
the appeal, and the appellant to pay all other cost. 

Le Blanc, Judge dissents. 

In re LAPEER FARMERS MUT. FIRE INS. ASS’N. 
Claim of CRAWFORD. No. 79. 
Supreme Court of Michigan. June 7, 1937. 
273 Northwestern Reporter 732. 
ASSESSMENT. 

On the trial of a claim for a fire loss in proceedings to dissolve a mutual fire 
insurance association, evidence held sufficient to show payment of an assessment, 
for nonpayment of which it was claimed the policy had been suspended. 

(For other cases, see Insurance, Dec. Dec. § 63.) 


Appeal from Circuit Court, Ingham County; Leland W. Carr, Judge. 

Proceeding for the dissolution of the Lapeer Farmers Mutual Fire Insurance 
Association. The claim of M. E. Crawford, as guardian of the estate of Ben 
Klauka, mentally incompetent, and another, was denied, and claimants appeal. 

Remanded for order in accordance with opinion. 

Argued before the Entire Bench. 

George W. DesJardins and John G. Libbers, both of Lapeer, for appellants. 

Leibrand & Leibrand, of Bay City (Raymond W. Starr, Atty. Gen. of 
counsel), for appellee. 

Butzen, Justice. 

M. E. Crawford, as guardian of the estaie of Ben Klauka, mentally incompetent, 
filed a claim in the proceedings to dissolve the Lapeer Farmers Mutual Fire Insur- 
ance Association in which Klauka and wife in 1925 took out a policy on their farm 
buildings and personal property. A mortgage clause with full contribution making 
the loss, if any, payable to the Pioneer Bank of North Branch, Mich., was subse- 
quently attached to the policy. ae 

On October 2, 1932, a fire caused a partial loss of the buildings and personal 
property. The company adjusted the loss and its secretary advised the owners that 
it would pay the loss on the personal property and restore the buildings that had 
been destroyed. It placed the loss on its books at $2,550 on the buildings and 
$265.15 on the personal property. It made 20 payments aggregating $420 between 
April 11, 1933, and November 9, 1934, on account of its admitted liability. 

Inasmuch as the amount paid to the Klaukas, or their representative exceeded 
the amount of the adjusted loss on the personal property, it appears that the insur- 
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ance company, pressed for funds, began to pay for the loss of the buildings instead 
of restoring them. On September 17, 1935, almost three years after the fire, a 
receiver was appointed for the insurance company by the Ingham county circuit 
court. Klauka and wife have been divorced and the property with the insurance 
claim evidently was awarded to Klauka. He was adjudicated insane and Crawford, 
who was appointed guardian, filed a claim on December 30, 1935, against the 
company in the amount of $2,985.61, representing the sum of $2,550 for the loss on 
the buildings and also $435.61 for interest. 

Mrs. Klauka, who subsequently remarried and became Mrs. Conant, makes no 
claim to any share in the insurance. The correctness of the amount of the claim 
has not been determined as the trial judge denied it in toto. If allowed, all pay- 
ments made by the company and subsequent assessments must be deducted. Upon 
the hearing of claims, the receiver introduced an excerpt taken from the assessment 
roll for the year 1931 in which a number of policies, the amount and class, the 
assessment levied, the date of payment, columns showing payment and nonpayment, 
and other notations appear. The number and amount of their policy is given and 
an assessment of $53.13 is shown and no date given as to when the assessment 
was paid, nor is there any amount stated as being unpaid. In the blank space for 
memoranda, the name of the Pioneer Bank, North Branch, appears and also a pencil 
memorandum which states, “Hold out in fire loss.” The North Branch Depositors 
Corporation succeeded to the bank’s rights. 


Section 8 of the charter of the company, as amended, provides that the secre- 
tary-treasurer shall on or before the 15th of January of each year mail notice of 
the assessment and amount due to each member of the association to his last- 
known post office address; that such assessment shall be due and payable to the 
association on or before the 15th day of February following. In default of pay- 
ment, the member shall stand suspended until payment of the assessment, which 
shall be considered as a lien on the insured property, and in case the assessment 
remains unpaid until the first of the following April, the secretary-treasurer 
shall cancel the delinquent member’s insurance without relieving the member from 
liability for all sums due the association by virtue of such insurance. There is a 
further provision that the association shall not be liable for any loss or damage 
to the property which may happen during the suspension. It would appear that 
the affairs of the company were not very carefully handled. Though no amendment 
to the by-laws is shown in the record, the exhibits indicate that subsequently the 
time for the payment of the assessments was set at a date later than on or before 
February 15th of the year, the assessment for the year 1932 being payable on or 
before November 15 of that year and one for 1933 being payable on or before 
August 1, 1933. 

Crawford's receipts for 1932 and 1933 assessments show that the were paid in 
“July,” the receipts stating “to be deducted from claim.” At the hearing on the 
claims before the trial judge, Mr. Crawford appeared as a witness for claimant, 
evidently without an attorney, and stated that he was unable to find the receipt for 
1931 and asked for further time. The North Branch Depositors Corporation, which 
could easily have been misled by the fact that the claim for loss had already been 
allowed and payment made thereon neglected or omitted to file any claim with 
the receiver until after the time when the judge disallowed Klauka’s claim in toto. 
A motion for rehearing was filed by both of appellants and testimony was taken 
on the motion. Mrs. Conant testified that she had destroyed a number of papers 
when she remarried, long after the adjustment of the fire loss, and that no previous 
question had been raised as to the payment of premiums; that there were no 
assessments that she had not paid; that she was positive she had paid them in 
cash direct to the secretary of the company; and that she always paid the insurance 
premiums. A page containing a statement in the company’s books relating to the 
loss shows that the loss on real estate was placed on the books at $2,550 and on 
the personal property at $266.15 and the amounts paid thereon totaled $420. There 
is no entry in this statement showing that the assessment was unpaid. The sole 
evidence of nonpayment is the assessment roll with the pencil memorandum. 
The roll shows that at least two others of the twelve policyholders, whose names 
appear on the same page of the record, paid their assessments, evidently for 1931, 
in the year 1932. There is no showing whatsoever as to who made the pencil 
memorandum on the assessment roll. On the other hand, there is in evidence the 
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testimony of Mrs. Klauka that she paid all assessments; that the loss was adjusted 
without any objection; and twenty payments were made thereon; that further 
assessments were made for the years 1932 and 1933; that at the time of the fire, both 
insured and insurer believed the policy to be in force; that the assessment notices 
for 1932 and 1933 were both receipted for with a notation that they were to be paid 
out of the fire loss; that insured took out no new insurance after the time of the 
alleged suspension; and that in 1935 a notice of special assessment for the years 
1931 and 1932 was mailed to the insured by the secretary-treasurer of the associa- 
tion. The latter notice contained also a column for the insertion of unpaid regular 
assessments. There was no amount claimed for unpaid regular assessments. Twice 
in 1932, after the date when defendant claims the policy was suspended, the 
association attached mortgage clauses to the policy. All these facts taken 
together corroborate Mrs. Conant’s testimony that the assessments were paid. 
The judge, in denying the motion for rehearing, stated that the additional testi- 
mony was insufficient to warrant reversal of his original conclusion. 

Hearing the motion de novo, the case being one in equity, we believe that there 
was more than sufficient testimony to establish the appellant’s claim, notwithstand- 
ing the assessment roll with the penciled memorandum unexplained by any testimony 
as to how or when it was made by appellee, which acknowledged its careless 
method of conducting its business. There was further testimony on the part of the 
cashier of the bank that it had received no notice of nonpayment of the assessment. 
The judge, having considered all the testimony on the rehearing, should have 
allowed the claim of the guardian subject to proper deductions on account of 
payments made on the loss and assessments that had become due. Such sum 
should be paid to the North Branch Depositors Corporation to the extent of its 
interest, and the balance, if any, to Klauka’s guardian. 

As these amounts cannot be determined in this court, the case is remanded to 
the trial court to enter an order in accordance with this opinion. Appellants will 
recover costs. 

Fead, C. J., and North, Wiest, Bushnell, Sharpe, Potter, and Chandler, JJ., 
concur. 


CLAXTON et ux. v. FIDELITY & GUARANTY FIRE CORPORATION. 
No. 32675. 
Supreme Court of Mississippi Division A. June 14, 1937. 
175 Southern Reporter 210. 
1. FRAUD. 


Under standard schedule fire policy which was to be void for insured’s fraud 
or false swearing regarding property insured, where false statements were know- 
ingly and willfully made by insured, intent to deceive would be implied. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
2. FRAUD. 

In action on standard schedule fire policy which was to be void for insured’s 
fraud or false swearing regarding insured dwelling and personalty, under evi- 
dence that insured grossly overvalued personalty, stated that he had had piano 
five or six years, whereas he had had it twenty years, and claimed loss of silver 
which was not in dwelling, insured could not recover for loss of personalty. 

(For other cases, see Insurance, Dec. Dig. § 553{[1].) 
3. DIVISIBILITY. 

As respects fire policy, a schedule policy, insuring various items and fixing 
amount of insurance on each, is separable, although premium is paid as entirety, 
and fact that policy is void as to one item does not render it unenforceable as 
to others. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

4. DIVISIBILITY. ° 

A standard schedule fire policy which was to be void for insured’s fraud or 
false swearing regarding insured dwelling and personalty, was divisible, and 
hence insured’s fraud in grossly overvaluating personalty, which avoided policy 
as to personalty, did not avoid policy as to dwelling. 

(For other cases, see Insurance, Dec. Dig. § 553[2].) 
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5. CONSTRUCTION. 

Insurance contracts are construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) ‘ 

Appeal from Chancery Court, Monroe County; Jas. A. Finley, Chancellor 

Suit by the Fidelity & Guaranty Fire Corporation against Harvey A. Clax- 
ton and wife, wherein defendants filed a cross-bill. From an adverse decree, 
defendants appeal. 

Affirmed in part, and reversed and remanded in part, with directions. 

McFarland & Holmes, of Aberdeen, for appellants. 

Leftwich & Tubb, of Aberdeen, for appellee. 

McGowan, Justice. 

The appellee, Fidelity & Guaranty Fire Corporation, exhibited its bill in 
equity against Harvey Claxton and his wife; the Building & Loan Association of 
Jackson, Miss., and its trustees, to set aside and cancel a certain fire insur- 
ance policy issued to Harvey A. Claxton on the llth day of January, 1933. The 
policy was in the sum of $3,000, and applied $2,000 on the family residence in 
Aberdeen, and $1,000 on the furniture and fixtures therein. 

On August 18, 1933, a fire occurred partially destroying the building and 
some of the household effects, and rendering damage to certain other furnish- 
ings. The bill alleged as a ground for the cancellation of the policy the fraud- 
ulent conduct of the insured before and since the fire. It charged that Claxton 
set fire to his own house; and further stated that, while being examined under 
oath, provided for in the terms of the policy, he violated the policy by swearing 
falsely as to the value of personal property and the building, thereby rendering 
the policy void. It further charged that the Jackson Building & Loan Asso- 
ciation had a mortgage on the house and lot, and that the insurance policy con- 
tained a loss payable clause to said building and loan association, as its interest 
might appear. The bill also alleged that the appellee tendered the amount due 
on the mortgage to the building and loan association, and thereafter, under the 
mortgage clause attached to the insurance policy, sought to have a foreclosure 
on the real estate therein conveyed for the amount paid by it to the building 
and loan association. 

Claxton and his wife answered the bill, making their answer a cross-bill, 
and denied the material allegations thereof, denied that Claxton set fire to the 
house, or that he had falsely overvalued his property, or otherwise sworn falsely, 
and sought a decree for the recovery of the face value of the fire insurance 
policy. Appellee replied to this cross-bill, denying the right of Claxton to any 
recovery. 

The record is rather voluminous and we do not deem it necessary, or profit- 
able to any one concerned, to undertake to detail the broad range of facts 
developed in this case. 

The chancellor, in a written opinion found that (1) the proof failed to sus- 
tain the charge that Claxton had set fire to his house; (2) the proof sustained 
the charge that Claxton had sworn falsely in an examination held under the 
terms of the policy, and had grossly overeined his property in three particulars: 
(a) in his proof of loss he claimed damage for one piano, fixing its value at $500, 
when the piano at the time of the fire was not worth more than $25 to $50, and 
was not wholly destroyed; (b) he claimed a total loss of silverware in the sum 
of $150, when, as a matter of fact, such silverware was not in the building at the 
time of the fire; and (c) he filed proof of loss of an electric sewing machine valued 
at $165, when, at the time of the fire, the only part of the machine in the house 
was the cabinet, the motor and machinery having been removed. The chancellor 
aiso held that the fire insurance policy was indivisible, and, because of the fraud 
and false swearing, as detailed above, the entire policy was avoided. He granted 
a decree against the Claxtons for the amount paid to the building and loan asso- 
ciation and ordered a sale of the property to satisfy the mortgage in favor of 
the insurer as subrogee. The real estate was afterwards sold for a small amount 
and the sale confirmed. 

The fire insurance policy in this case seems to be a standard schedule pol- 
icy; the premium paid therefor by the insured was named as an entirety at 
$19.50, $2,000 was stipulated as the amount of insurance on the dwelling house 
and $1,000, listed separately, on household and kitchen furniture and personal 
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property. Two clauses of the policy, relied on by the insurance com- 
pany, were the basis of the decision of the lower court; they are 
as follows: “The insured, as often as required, shall exhibit to any 
person designated by this company all that remains of any property herein 
described, and submit to examinations under oath by any person named by this 
company, and subscribe the same; and, as often as required, shall produce for 
examination all books of account, bills, invoices, and other vouchers, or cer- 
tified copies thereof if originals be lost, at such reasonable place as may be 
designated by this company or its representative, amd shall permit extracts and 
copies thereof to be made.” And: “this entire policy shall be void if the insured 
has concealed or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof; or if the inter- 
est of the insured in the property be not truly stated herein; or in case of any 
fraud or false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” 

1. We are of the opinion that the chancellor was correct in finding that the 
proof failed to sustain the charge that Claxton set fire to his own house. 


2. We are of the opinion that the insurer fully met the burden of proof in 
showing that the insured had grossly overvalued his personal property in two of the 
particulars, set out above. Whether or not he was correct concerning the sewing 
machine we are in some doubt, but the clear implication of the opinion of the 
chancellor was that, since the proof showed that the insured had overvalued the 
piano and silverware, the supposition was that he had also overvalued the balance 
of his personal property; in other words, that the insured had padded his valua- 
tions. His valuation of the personal property destroyed was about $2,000, while 
the full amount of insurance on all his personal property was only $1,000. 


Counsel for appellants invoke the principle that, where the actual value of the 
property is greater than the amount of insurance, such overvaluation is immate- 
rial, although intentionally false, and the insurer is not thereby, in fact, injured, 
and, even if Claxton had overstated the valuation of certain articles, there still 
remained, after excluding these items, a valuation in excess of the face value of 
the policy. They further contend that, in order to avoid liability on this policy 
because of overvaluation (the estimate of loss by the insured), the insurer must 
show that the overvaluation was made with an intent to defraud and deceive it. 
Phoenix Ins. Co. v. Summerfield, 70 Miss. 827, 13 So. 253; Mississippi Fire Ins. Co. 
v. Dixon, 133 Miss. 570, 98 So. 101; Home Ins. Co. of New York v. Lowenthal 
(Miss.) 36 So. 1042, and Claflin vy. Commonwealth Ins. Co. of Boston, 110 U.S. 
81, 3 S.Ct. 507, 28 L.Ed. 76. 

The evidence as to the value of the property was material. The record 
disclosed that while Claxton was being examined he swore under oath that he had 
bought the piano only five or six years before, and on the trial of the case it was 
developed, without controversy, that he had owned the piano more than 
twenty vears. He stated on the trial that perhaps he had overvalued 
it The chancellor was warranted in finding that the silverware was 
not in the building. As to the sewing machine, Claxton’s equity therein 
at best did not exceed $30. Good faith is required on _ the _ part 
of the insured in making his proof of loss, because, so far as the insurer 
is concerned, where a policy is written upon a lot of household goods and furniture, 
he must necessarily rely on the statement in the proof of loss and on such an exam- 
ination of the insured. And, no matter how inexperienced a person is, he cer- 
tainly knows that fair dealing and honesty require an approximation of the truth 
in such a matter. The argument of appellants is that Claxton’s overvaluation of 
the piano, silverware, and sewing machine may be conceded, yet, if the value of 
these articles be disregarded, still there is a loss as sworn to by Claxton in excess 
of $1,000, the full amount of coverage on the personal property. They say this is 
true even though Claxton intentionally swore falsely with intent to deceive the 
insurer as to these three items. Claxton was the only person who had knowledge 
of the property in his house when it burned. His wife was not there, and had been 
away for some weeks. Under these circumstances, the chancellor declined to 
accept Claxton’s valuation and list of property lost or damaged by fire, and had a 
right to reject Claxton’s entire evidence as to the whole loss. The household goods 
were not totally destroyed, and the difference in these valuations was not slight, 
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but such as to evince a reckless disregard for the truth and the facts. There is 
quite a difference in the value of a piano five years old and one more than twenty 
years old. 

[{1, 2] This case is not controlled by Home Ins. Co. of New York v. Lowenthal, 
supra, wherein this court held that, although the insured designedly swore falsely 
as to a valuation of goods at $3,646.75, when in truth and in fact his declaration 
alleged, and the evidence showed, that the value was only $3,400, and the amount of 
insurance thereon was $1,000, it was impossible that the false swearing was harmful 
or prejudicial to the insurance company. That is not true of the facts developed 
here. One cannot escape the conviction that the false statements here were know- 
ingly and willfully made, and therefore the intent to deceive will be implied. Of 
course, a mere overstatement of loss, based upon an erroneous estimate of value 
which is but the expression of opinion, does not operate to avoid the policy, the 
statement must be false and fraudulent. The overvaluation in the case at bar, plus 
the statement of time he had been in possession of the piano and the other items 
referred to, will not admit of debate as to intention and ultimate effect, so that we 
think it is clear that the insured was not entitled to recover on that part of the 
policy which covered the furniture and personal property. 

3. The Claxtons contend that the court erroneously held that the policy on the 
house and on the furniture and personal property was an entirety or an indivisible 
contract. The court below did not pass upon the facts as to the overvaluation of 
the damage to the dwelling. That was a matter of calculation about which honest 
men might differ, for instance: It was the opinion of Ben H. McFarland, who made 
out the proof of loss after having looked at the property and being acquainted with 
it, that the damage thereto would approximate $4,000, and on his judgment the 
insured signed and swore to the proof: while the estimates of contractors as to 
the cost of repair varied from about $1,600 to about $2,000. The court deemed it 
unnecessary, in view of his conclusion that the policy was indivisible, to pass upon 
the facts as to the dwelling. 

[3] Was the contract of insurance indivisible? Numerous authorities from 
other jurisdictions hold that where the premium on different articles, separately 
named for a specific amount of insurance, is fixed and paid as an entirety, then the 
policy is indivisible. North British & Mercantile Ins. Co. v. Nidiffer, 112 Va. 591, 
72 S.E. 130, Ann.Cas. 1916A, 464; Willis v. Horticultural Fire Relief, 69 Or. 293, 
137 P. 761, Ann.Cas.1916A, 449; Dolloff v. Phoenix Ins. Co., 82 Me. 266, 19 A. 396, 
17 Am.St.Rep. 482: Barnes v. Union Mutual Fire Ins. Co., 51 Me. 110, 81 Am. 
Dec. 562. In those cases it was held that fraud and false swearing as to valuations 
of property avoids the entire policy, but these decisions are from states which have 
held that the contract is indivisible when made. This court is not in agreement with 
that line of reasoning and has repeatedly held that a schedule policy, such as we 
have before us, insuring various items and fixing the amount of insurance to be 
paid on each, is separable, although the premium is fixed as an entirety; and that 
because the policy is void as to one item, that fact does not render it unenforceable 
as to the others. Phoenix Ins. Co. v. Summerfield, supra; Mitchell v. Mississippi 
Home Ins. Co., 72 Miss. 53, 18 So. 86, 48 Am.St.Rep. 535: Darden v. Liverpool & 
London & Globe Ins. Co., 109 Miss. 501, 68 So. 485; Scottish Union & National Ins. 
Co. v. Warren Gee Lumber Co., 118 Miss. 740, 80 So. 9, 12, and National Union 
Fire Ins. Co. v. Provine, 148 Miss. 659, 114 So. 730. 

In the Provine Case this court held that a contract, not differing materially 
from the one here under consideration, which insured a dwelling for a specified 
amount and the household and kitchen furniture for another amount, was void 
and unenforceable as to the dwelling because the insured had represented to the 
insurer that he did not have additional insurance on such dwelling, when in fact he 
did; but the insured did not have additional insurance on his household and kitchen 
furniture, and therefore the breach of the policy by the insured as to the resi- 
dence had no effect on the validity of the policy as to the household and kitchen 
furniture. The court held that such a policy was divisible. The stipulation in 
that policy which avoided the contract as to the dwelling was as follows: “If the 
insured, without written consent hereon, has now, or shall hereafter procure, any 
other contract of insurance, whether valid or not, on any of said property, then this 
policy shall be null and void.” (Italics ours.) There seems to be no material differ- 
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ence in the language of the contract there and the one here; the one here states, 
“this entire policy shall be void.” 

In the Warren Gee Lumber Company Case this court held, when construing 
a policy not essentially different from the one in the case at bar, as follows: 
“The policy in suit is what is known as a divisible item policy; that is to say, that 
the insurance on each item is separate and distinct from the other items. It is in 
effect the same as if there was a separate insurance policy issued on each separate 
item. The validity of the insurance under one item would have no effect upon 
the validity of the insurance as to the others; or, as it is sometimes termed, it 
is a schedule policy which is divisible.” 

{4, 5] These and the other authorities cited from our own court put the 
matter at rest that the policy here involved was divisible. It must be remembered 
that insurance contracts are construed most favorably to the insured. That rule 
is too trite to require citation of authorities. 

[6] The court below has not passed upon the facts at issue as to liability, 
and the amount of loss incurred on the dwelling, and therefore we reverse and 
remand the case to the lower court for the determination of that question, and 
afirm the case as to the finding that there was no liability for the furniture and 
personal property. 

Affirmed in part; reversed and remanded in part. 

NATIONAL FIRE INS. CO. OF HARTFORD, CONN. v. MUNGER 

et al. No. 18937. 
Kansas City Court of Appeals. Missouri. May 24, 1937. 
106 Southwestern Reporter (2d) 10. 
2. CHANGE IN TITLE. 

Insurer, failing to return unearned premium, assigned to another by insured 
with fire policy containing mortgage clause, under which insured became liable 
to insurer as purchaser of insured’s note, secured by trust deed, was not barred 
by waiver and estoppel from urging that policy was void because of insured’s 
conveyance of insured premises to assignee. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. CONSTRUCTION. 

Forfeiture of insurance policies is not favored by law, and attempted forfeiture 
after loss is looked on with disfavor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. CHANGE IN TITLE. 

A provision of fire insurance policy that it shall be void if any change takes 
place in title, interest, or possession of insured property, is valid and enforceable, 
though only equitable interest passes under insured’s contract to sell property 
and he retains interest therein. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

5, ASSIGN MENT. 

Insured’s conveyance of insured property and assignment of fire policy to 
grantee before loss extinguished insured’s cause of action thereon, insured not 
being sole and unconditional owner of property at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

6. CONSENT. 

Insurer held under evidence not barred by waiver and estoppel from urging 
that fire insurance policy sued on was void because of insured’s conveyance of 
insured premises to another and latter’s placing of additional insurance thereon 
and execution of second mortgage to insured as security for unpaid purchase 
price before loss, where insurer refused to consent to transfer and insert mort- 
gage clause in insured’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

\ppeal from Circuit Court, Jackson County; Emory H. Wright, Judge. 

Actions, consolidated for trial, by Richard J. Munger against the National 
Fire Insurance Company of Hartford, Connecticut, and by such company against 
Richard J. Munger and others, in which defendant Munger filed a cross-action. 
From a judgment for the insurance company, defendants Munger and others 
appeal. 
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Affirmed. 

Henri L. Warren, Wm. B. Teasdale, and Wm. A. Robertson, all of Kansas 
City, for appellants. 

Borders, Borders & Warrick, of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

Richard J. Munger, appellant herein, on May 3, 1935, filed suit in Bates county 
against the respondent herein. The purpose of this suit was to collect for loss by 
fire based upon a fire insurance policy issued to Richard J. Munger by the 
respondent herein and numbered 552769. 

The respondent herein on May 3, 1935, filed a suit in Jackson county, Mo,, 
circuit court seeking to collect for an alleged unpaid balance due upon the real 
estate upon which the fire loss involved in the Bates county suit occurred, and 
seeking to foreclose and have said real estate sold and the proceeds applied to 
= payment of debt and costs, balance if any to whom the court found same 

ue. 

By agreement of parties the two eforesaid suits were consolidated and tried 
in the circuit court of Jackson county. Before trial in the circuit court of 
Jackson county, Mo., the following stipulation was entered into and filed and 
made a part of the record in this cause, to wit: 

“Stipulation. 

“Whereas, there is pending in the above entitled courts certain litigation 
between the parties above named, arising out of the issuance of a fire insurance 
pelicy by the National Fire Insurance Company of Hartford, a corporation, and 
a first mortgage note secured by deed of trust on the lands described in said fire 
we policy, which note was purchased by said Fire Insurance Company; 
an 

“Whereas, it is of advantage that all of the issues between the parties 
arising out of the issuance of such fire insurance policy and the purchase of 
such first mortgage note be determined in one proceeding. 

“Now, therefore, it is agreed by and between the parties: 

“First: That the partial statement of facts attached to and made a part of 
this stipulation is an agreed statement of facts with respect to the matters 
therein stated; Provided however, that there is no agreement as to the legal 
effect of such facts and exhibits, and the court shall draw its own inference from 
the facts and exhibits and said agreed statement of facts shall be offered and 
received subject to all objections as to relevancy, materiality or competency. 

“Second: It is agreed that the parties may offer in evidence subject to all 
objections as to competency, relevancy or materiality, all or any part of the 
pleadings in either of the above entitled causes, all or any part of the depositions 
taken in either of the above entitled causes, together with all or any part of 
the transcript of the evidence taken in the case of Richard J. Munger vs. 
National Fire Insurance Company of Hartford, pending in the Circuit Court of 
Bates County, Missouri, with the same force and effect as though taken in this 
cause, and any or all exhibits therein identified, and all such evidence shall be 
considered as if the witnesses were present in court and identified said exhibits. 
No other testimony shall be heard or offered unless requested by the Court; 
and it is further agreed that each of the parties shall have the right to object 
to or challenge the competency, relevancy, materiality or probative effect of any 
or all of such evidence and testimony as contained in said depositions or trans- 
cript of evidence or agreed statement of facts or exhibits; such evidence and 
partial agreed statement of facts and exhibits shall be promptly submitted to 
the Circuit Court of Jackson County, Missouri, in the case entitled ‘National 
Fire Insurance Company of Hartford, a corporation, plaintiff, vs. Richard J. 
Munger, et al., defendants, No. 440076,’ upon appropriate pleadings that will raise 
all issues in controversy between the parties. 

“Third: It is agreed that the costs in the action between the parties pend- 
ing in Bates County, Missouri, shall follow the costs in these proceedings. It 
is further agreed that upon final judgment being rendered in this cause, Rich- 
ard J. Munger shall dismiss or cause to be dismissed the action entitled, ‘Rich- 
ard J. Munger, plaintiff, vs. National Fire Insurance Company, defendant,’ pend- 
ing in the Circuit Court of Bates County, Missouri, Docket No. 29199. ; 

“Fourth: It is agreed that this is an action in equity in which the parties 
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purpose to submit all controversies, whether legal or equitable, existing between 
them for adjudication. 

“Fifth: That the judgment of the Circuit Court of Jackson County, Mis- 
souri, in these proceedings shall be rendered in the same manner as if evidence 


_ had been fully presented to the Court, and all rights for motions for a new trial, 


arrest of judgment, appeal, and all similar rights are preserved to the parties. 
“Dated this 22nd day of June, 1936. 
“Warren and Teasdale, 
“Attorneys for Richard J. Munger, 
“Borders, Borders and Warrick, 
“Attorneys for National Fire Insurance Co. 

“I. That the plaintiff is the owner and holder of the first mortgage real 
estate bond described in plaintiff's second amended petition; that according to 
the tenor thereof, the unpaid balance on said first mortgage real estate bond 
is the sum of Two Thousand, Four Hundred Fifty-eight and 97-100 Dollars 
($2,458.97) and interest .thereon from July 26, 1934. 

“II. That to secure the payment of said first mortgage real estate bond the 
makers of said bond, being the then owners of the real estate described in plain- 
tiff's second amended petition, conveyed to E. F. Swinney, in trust, by their cer- 
tain deed of trust dated December 12, 1922, the real estate described in plain- 
tiff's second amended petition, which real estate is described as follows, to-wit: 
The Southeast Quarter (SE%) of the Southeast Quarter (SE%) of Section 12, 

Township 49, Range 32, Jackson County, Missouri; and said Sead of trust was 
duly recorded in the office of the Recorder of Deeds in and for Jackson County, 
Missouri, at Independence, on December 12, 1922, in Book 412 at page 573, such 
dved of trust being the same deed of trust described in plaintiff’s second amended 
petition, 

“III. That the time of payment of said first mortgage real estate bond was 
by endorsement thereon extended to December 12, 1927, and by subsequent 
endorsement extended to December 12, 1931, and on or about December 12, 1931 
the time of payment of said first mortgage real estate bond was extended to 
December 12, 1932, and on December 29, 1932, the time of payment of said first 
mortgage real estate bond was further extended by a certain extension agree- 
ment dated as of that date, executed by Richard J. Munger, one of the defend- 
ants herein, who was at that time the then owner of said real estate hereinabove 
described; that by said extension agreement last above mentioned the time of 
payment of said first mortgage real estate bond was extended as follows: Two 
Hundred and Fifty Dollars ($250.00) to become due June 12, 1933, and Eight 
Thousand Dollars ($8,000.00) to become due December 12, 1933, and the said 
defendant, Richard J. Munger, by said extension agreement, assumed and agreed 
to pay said first mortgage real estate bond; that such extension agreement is 
the same extension agreement described in plaintiff’s second amended petition. 


“IV. Subsequent to the 15th day of November, 1933, M. Grace Gaume 
defaulted in the payments due on a certain note secured by the second deed of 
trust dated August 18, 1933, recorded in Book 582, page 378, in the office of the 
Recorder of Deeds for Jackson County, Missouri, at Independence, and defend- 
ant, Richard J. Munger, caused the deed of trust to be foreclosed and at such 
foreclosure sale on February 16, 1934, became the purchaser of the title con- 
veyed by the trustee of the property described in said deed of trust, taking the 
title conveyed by the trustee in the name of Richard J. Munger; that Richard 
]. Munger has made no conveyances of said-tract subsequent to said date and 
is the owner of the same at this time subject only to the lien, if any, of the first 
mortgage deed of trust described in paragraph II. hereof. 

“V. That on November 13, 1933, the defendant, M. Grace Gaume, conveyed 
to the defendant, Nina Maxwell a portion of said real estate described in plain- 
tiff’s second amended petition, which said parcel so conveyed is particularly 
described as follows: The South Three Hundred Sixty-eight (S. 368) feet of the 
North Five Hundred Thirty-three (N. 533) feet of the Southeast Quarter (SEM) 
of the Southeast Quarter (SE%) of Section Twelve (12), Township Forty-nine 
(49), Range Thirty-two (32), Yackeou County, Missouri, and the South Six 
Hundred Twenty-two (S. 622) feet of the South- east Quarter (SEM) of the 
Scutheast Quarter (SE™%) of Section Twelve (12), Township Forty-nine (49), 
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Range Thirty-two (32), Jackson County, Missouri, except the South Twenty 
(S. 20) feet therefor for a road. 

“That the said two-story dwelling house described in the policy of insurance 
issued by the plaintiff was not located on the portion of said premises so con- 
veyed to the defendant, Nina Maxwell.” 


It is stated in appellant’s brief, and we conclude that same is true, that: 
“Until August 18, 1933, there was no contention between the parties. Appel- 


lant was the owner of the property subject to an $8,000.00 first mortgage note 
and the policy was in full force and effect with standard mortgage clause (with 
contribution) reciting that the loss was payable to The First National Bank, 
the Trustee under the First mortgage. 

“On the 18th day of August, 1933, appellant entered into a transaction with 
one M. Grace Gaume, the exact nature of which transaction is evidenced by 
certain exhibits, and it is the conduct and actions of the parties from that date 
on, which is subjected here to inquiry and dispute.” 


It appears that on or before June, 1932, appellant Richard J. Munger was 


the owner of the real estate herein involved, and that the First National Bank 
of Kansas City, Mo., had a first mortgage on said real estate to secure an indebt- 
edness to it of $11,000. 

It is shown that on or prior to June 30, 1932, the respondent herein had 
issued its first policy, No. 572769, insuring Munger for three years against loss 
by fire of a two-story dwelling house located on said real estate. The amount 
of said policy was $3,000, and the said policy had a mortgage clause loss pavable 
to the First National Bank as its interest might appear. 


It appears that on August 18, 1933, Munger sold the premises where insured 
house was situated to M. Grace Gaume, and as a part of the purchase price M. 
Grace Gaume executed her note to said Munger to secure the same. At the 
time of said transfer the following assignment was made: 

“For Value Received I hereby transfer, assign and set over unto M. Grace 
Gaume all my right, title and interest in Policy No. National 572769 with all 
benefits and advantages to be derived therefrom. 


“Witness my hand and seal this 19th day of September, 1933. 
[Signed] Richard J. Munger 


“Approved 


letter as follows: 
“Munger Investment Company 


“Phone Victor 3850 
“21 East 9th St. 
“Keith & Perry Building 
“Kansas City, Missouri 
“September 19, 1933. 
‘Veach and Fuson Insurance Agency 
“North Kansas City, Missouri 
“Gentlemen: 


“We enclose herewith insurance assignment in triplicate for your signature 
“Will you forward an endorsement on this policy showing a second mort- 
wage to Richard J. Munger. 
“I understand Mrs. Gaume has placed more insurance on this property but 
1s yet I do not know the amount er with what company. 
“Very truly yours, 


“Richard J. Munger.” 


To the above there is shown a reply as follows: 
“Insurance Counselors 
“Veach and Fuson 
“Consultation Without Obligation 
“Phone Norclay 1389 
“National Bank Building 
“North Kansas City, Mo. 
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“Roy Veach __ Albert Fuson 
“Residence Phone Residence Phone 
“Randolph 1423-K2 Randolph 1477-N4 

“October 5, 1933. 

“Mr. Richard J. Munger, 

“21 East 9th St. 

“Kansas City, Missouri 
“Dear Mr. Munger: 

“Mr. Joe Hupp, special farm representative of the National Fire Insurance 
Company has made an inspection of the property which was formerly your home 
and insists that his company will not permit any additional insurance. If the 
new owner prefers to retain the policies with the Atlas Insurance Agency, kindly 
take immediate steps to obtain possession of the National Policy and forward 
it to us for cancellation. 


“Very truly yours, 


“Veach and Fuson, 


“By A. B. Fuson. 
“ABP :MB 


“If it’s Protection—We Have It!” 

The above-stated facts together with the letters outline the basic matter of 
controversy. However, the combining of the two cases has resulted in a long 
record wherein there is a lack of continuity of chronological order that presents 
difhculties in marshaling the facts to the issues. Further complicating the situ- 
ation M. Grace Gaume secured an additional insurance on the house involved 
from what is called the “Atlas Agency.” The Atlas Agency policy was for 
$6,000, with mortgage clauses in favor of the First National Bank on first‘ mort- 
gage and in favor of Mr. Munger on second mortgage. 

Concerning above, the following letter from Munger is shown, to wit: 

“Munger Investment Company 
“Business Established 1902 
“Suite 206 Model Building 
“738 Broadway 
“Gary, Indiana 
“Wallace, Pres. Geo. W. Groves, V. Pres. “Robt. E. Richardson, Secy-Treas. 
“A. B. Stephenson, Telephone Gary 7178 


“Office Manager 
‘ 
7 "10-9-33 
“Mr. Albert B. Fuson, 
“National Bank Building, 
“North Kansas City, Mo. 
“Dear Mr. Fuson: 

“Your letter of October 5th, to hand. In accordance with it, I have advised 
Mrs. Gaume that the National Fire Insurance Company will not permit any 
ear ; : ; 
additional insurance on the 35 acre farm property. I also advised her to retain 
the National policy and cancel the new insurance which she was obtaining thru 

the Atlas Agency. 
“Very truly yours, 


7 : : “Richard J. Munger.” 

rhereafter the following letter is shown, to wit: 

“October 25, 1933. 
“Gaume & Maxwell, Kansas City, Mo. 

“Veach-Fuson Ins. Agency, 

“201 National Bank Bldg., 

“North Kansas City, Missouri. 
“Gentlemen: 

“This is to notify you that I have taken out additional insurance in the 
amount of ($6,000.00) on my home that I purchased from Mr. Munger, on which 
you have insurance, located near Independence, Missouri, Route No. 4. 

“The insurance you have on this property is only partial coverage and for 
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this reason I have taken out this additional insurance, as it is my desire to be 
more fully protected. 


“Yours very truly, 
“M. Grace Gaume.” 

Policy No. 572769 issued by respondent to appellant Munger had provisions 
of forfeit as follows: 

“ * * * if the insured, without written consent hereon, has now, or shall 
hereafter procure any other contract of insurance, whether valid or not, on any 
of said property; or if the property or any part thereof shall hereafter become 
mortgaged or encumbered; or upon the commencement of foreclosure proceed- 
ings; or in case any change shall take place in title or interest or possession 
(except by succession by reason of the death of the insured) of the property 
herein named; or if the insured shall not be the sole and unconditional owner 
in fee of said property; or if this policy shall be assigned without written con- 
sent hereon; or if the premises described shall be occupied for other than farm 
purposes; or if any of the buildings described herein are now vacant, unoccupied 
or uninhabited, or shall become vacant, unoccupied or uninhabited and so remain 
for a period of exceeding ten days, without written consent hereon; then in 
each and every one of the above cases this Policy shall be null and void. * * * ” 

The house covered by respondent's policy was destroyed by fire November 
15, 1933. 

It appears that prior to the destruction of the dwelling house Mr. Munger, 
appellant herein, commenced foreclosure proceeding on the deed of trust for 
$6,000 aforesaid mentioned. 

As the Bates county suit appears to have been dismissed, as per stipulation, 
we summarize the situation as appearing in the Jackson county circuit court 
aud now here for review as follows. 

The respondent herein being liable to the First National Bank on a valid 
mortgage clause, but denying liability to the appellant Munger, went to the 
bank, and finding the balance due on the Munger note to be $2,458.97 with some 
accumulated interest, purchased said note from the bank and brought its suit 
in the Jackson county circuit court to foreclose the deed of trust securing the 
note. In this suit M. Grace Gaume and Nina Maxwell were joined as defend- 
ants with Munger for the reason of alleged interest in some of the real estate 
cevered by the trust deed. The above-named joined defendants answered by 
disclaimer cf interest in the real estate other than the right to have any insur- 
ance collected applied on any deficiency on the M. Grace Gaume note. 

To respondent's suit aforesaid, Munger, the appellant, filed a cross-action 
which is in effect a suit to recover for the full face of the policy, No. 572769, 
issued to him by respondent as aforesaid. 

Munger in his cross-petition based his claim upon an alleged insurable interest 
of over $14,000. 

In negation of the forfeiture clauses of the policy, Munger pleads failure of 
respondent to act on his written request to transfer the policy and attach mort- 
cage clause. (See correspondence above.) 

Munger in his cross-petition asked judgment for the $3,000 or for full amount 
of coverage of the policy and for interest. 

Respondent in answer to Munger’s cross-petition denied liability to him on 
the policy by reason of breach upon the part of Munger as to provisions of for- 
feiture clauses in the policy, in that the transfer of title of the insured premises 
voided the policy, in that the policy was voided by placing additional insurance, 
in that policy was voided by reason of the Gaume encumbrance and by reason 
cf foreclosure as to same. All of above is alleged as occurring without the con- 
sent of the respondent. 

Respondent, alleging nonliability by reason of policy being voided as afore- 
said, further urges as to appellant that having sold and conveyed the property 
to M. Grace Gaume and having assigned to her all of his right title and interest 
in the policy, return premium, if any, included, that said appellant has no inter- 
est upon which to base a cause of action. 

The appellant herein filed a reply to the answer of respondent wherein he 
makes general denial and further pleading by way of reply urges that M. Grace 
Gaume’s transfer only constituted the establishment of an equity in the property 
and not a change in ownership. Appellant further urges that the assignment of 
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the policy to M. Grace Gaume was not a transfer under the facts shown. Appel- 
lant for further reply urges that respondent is barred from urging that the pol- 
icy was voided by reason of waiver and estoppel, in that respondent did not 
comply with appellant’s requests as to approval as to the M. Grace Gaume 
transaction, and in that respondent’s conduct touching the transaction occurring 
after August 18, 1933, is shown to be such a recognition of said transactions as 
to preclude the assertion of voiding the policy. 

The general contention of appellant is summarized at the close of his reply 
as follows: 

“This defendant alleges that the plaintiff has not paid the indebtedness due 
on said first mortgage deed of trust, as contemplated by the mortgage clause on 
the policy, but has by subterfuge attempted to purchase said indebtedness and 
hold this defendant liable therefor in addition to denying him the benefit of 
the insurance provided in said policy; that the plaintiff, by its conduct has no 
right of subrogation under said policy. 

“Wherefore, having fully replied to the answer of the plaintiff, defendant 
Richard J. Munger asks judgment in accordance with his cross petition.” 

The trial was by the court sitting as a court of equity. At the close of the 
case the court found the issues for respondent herein and against appellant 
herein. 

The judgment in effect is: 

“That the note and deed of trust set forth in the plaintiff's petition consti- 
tuted a valid lien on the property owned by defendant, Richard J. Munger; it 
decreed a foreclosure, appointed a special commissioner to conduct such fore- 
closure, and found: 

“9. That at the time of the loss on November 15, 1933, there was no con- 
tract of insurance between defendant Richard J. Munger and plaintiff, and that 
the defendant Richard J. Munger take nothing by his cross petition and such 
cross petition is by the court dismissed.’ ” 

From the judgment appellant duly prosecuted an appeal. 

Opinion. 

Two cases were tried as one, and we are called upon to review the result. 
One of the cases is purely a suit at law; the other has only such equitable issues 
as arise in foreclosing a deed of trust as a mortgage. 

The situation presented is somewhat novel, and we are apparently called 
upon to apply the equity in the law case to the law in the equity case and the 
law in the equity case to the equity in the law case. 

The record is somewhat voluminous and discloses much diversity as to 
chronological sequence. 

Appellant in his brief, under the heading “Chronology,” has included a tab- 
ulation of dates and events that has been of aid, and we shall attempt in our 
statement to marshal the facts to the issues. 

In harmony with the rather unusual procedure involved, the appellant has 
in his brief proceeded in a somewhat unusual way. The brief does not contain 
any specified assignment of errors. 

After the statement there follows “Points and Authorities,” as follows: 

“I. The provisions of the policy for fee simple title, unconditional owner- 
ship, prohibiting mortgaging or encumbering, assignment without written con- 
sent, change of title, and change of possession, were waived. 


“(a) Despite provisions of. policies providing that a breach subsequent to 
their issuance renders them absolutely void, the courts uniformly rule that the 
policies became only voidable and that the insurance company must act with 
reasonable dispatch to cancel the policy before loss. 


“(b) Appellant's insurable interest continued by way of a mortgage back, 
and the insurance was in force. The mortgage was not an additional hazard. 


_ “It. The policy provision against the procurement of additional insurance 
is not applicable to the appellant because he did not procure it, and it was also 
waived by respondent having full knowledge and not acting to cancel policy in 
accordance with terms thereof. 


“III. The policy provision against foreclosure proceedings was not appli- 
cable because the advertisement had been abandoned long prior to the fire and 
the respondent waived this breach. 
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“IV. The so-called assignment of the policy did not void same and was only 
conditionally delivered. 

“V. The respondent, in not replying to appellant’s requests for a mortgage 
clause and endorsement showing Mrs. Gaume the new owner, waived its right 
to assert such matter as a forfeiture. The respondent conducted itself as if 
these things had been done, and is bound by such conduct; the appellant relied 
upon such conduct and respondent will not be heard to deny it. 

“VI. Respondent is estopped from raising the defense that the policy was 
voided, because of its failure to tender back, within a reasonable time, the $109.55 
unearned premium. 

“VII. The mortgage of appellant and his claims thereunder are prior to all 
claims of the respondent for the reason that by attempting and claiming sub- 
rogation the respondent must clear the indebtedness due appellant. 

“VIII. Appellant is entitled to recover as the purchaser of the Gaume deed 
at foreclosure. 

“IX. Appellant was not required to furnish separate proofs of loss. 

“X. The conveyance to Nina Maxwell did not affect this insurance. 

“XI. The failure to give written notice of the fire within 15 days was waived 
by the respondent. 

“XII. The value of property destroyed exceeded the total insurance.” 

In support of the above somewhat abstract statement of facts and propo- 
sitions of law, there are many citations made. 

Following the above we find, under head “Points Relied upon for Reversal,” 
twenty-two paragraphs in eight pages of printed matter. The presentation 
under the above head includes matters arguendo on practically every phase of 
tle case. Therein is presented a narrative of events with appellant’s theory of 
the law touching same, and in some instances error is assigned and charged to 
acts of the court. No authority is cited under this section of the brief. 

The respondent herein filed a statement, brief, and argument in answer 
of ninety-three pages, wherein counter statements, arguments, and citations 
appear. 

{1] The briefs filed by the learned counsel in this case show great research 
and painstaking study, and considered from the standpoint of a thesis each has 
great merit. However, the failure of specific statement of error claimed and 
why claimed, coupled with such generous and general discussion of law and 
abstract statement of facts, while helpful in many respects, still to apply to the 
same the appellation “brief,” we conclude would be a misnomer. 

For this court to undertake a didactic discussion of the many citations, 
made in.the briefs, and to comment and distinguish and apply to facts asserted, 
assumed, and shown, would constitute a textbook rather than a judicial opinion. 
As we find no provision of law requiring courts to assume the task of textbook 
writing, we shall refrain from such a course. 

We conclude that under the conditions presented in the record and briefs 
herein, this court can best do its duty by making a clear outline of statement of 
the facts and issues and then confine our efforts to reaching a conclusion as to 
whether the trial court is justified by the law and the evidence in reaching the 
conclusion and in rendering the judgment that is complained of and concerning. 

We have attempted above to give a brief but fair statement of the case. 

In proceeding further, we conclude that the trial court was justified in hold- 
ing that the deed of trust declared upon in respondent’s petition was a good 
and valid instrument in the hand of respondent and that the right of foreclosure 
and sale of the real estate to satisfy the debt existed, unless the appellant shows 
that there is an interesting valid debt owing by respondent to appellant that at 
least offsets the debt and can be decreed as a payment thereof. 

On the other hand, the trial court is justified in holding that the policy 
issued by respondent to appellant was, when issued, a valid policy, and in fur- 
ther finding that the property covered by the policy was destroyed by fire, and 
that therefore the appellant had a right to a recovery for the full face of said 
policy unless appellant had so breached the terms of the contract as to void the 
policy as to him. 

The two above paragraphs present two causes of action; the first the cause 
of action of respondent, and the second the cause of action of appellant. There 
is thus presented a situation wherein the appellant seeks to offset respondent's 
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action of foreclosure by interposing his alleged action on the insurance policy. 
This, under the stipulation filed, he has a right to do unless the policy has been 
breached and rendered void as to him by the facts presented in evidence. Thus, 
this cause is reduced practically to the one issue. 

There are two side issues that we will first eliminate. The respondent claims 
failure of proof of loss. The evidence does not sustain respondent in this claim. 

[2] The appellant urges waiver and estoppel from failure to retutn unearned 
premium; in that appellant had made an assignment of the unearned premiums, 
if any, and the fact of liability under mortgage clause renders appellant’s claim 
in this respect unsound. 

As to the principal issue involved herein, the same must be considered in 
the light of the provisions of the forfeiture clause that is set forth above in the 
statement of the case. 

[3] To start out with, the courts of this state are of common consent to the 
effect that as to insurance policies forfeiture is not favored by law. Attempt of 
forfeiture after contingency of loss is looked upon with disfavor. Garvin v. 
Mutual Life Ins. Co. (Mo.App.) 79 S.W.(2d) 496. 

[4] The contract herein provides that the policy shall be null and void, 
“in case any change shall take place in the title, interest or possession (except 
by succession by reason of the death of the insured) of the property named.” 

Such provision as above has been repeatedly held by courts to be a valid 
and enforceable provision. Manning y. North British Insurance Co., 123 Mo. 
App. 456, 99 S.W. 1095. 

When a policy of insurance has such provision, then, even though but the 
equitable interest pass and the vendor has an interest in the property after the 
contract to sell is made, the rule a stated above applies. Mahan v. Home 
Insurance Co., 205 Mo.App. 592, 226 S.W. 593. 


[5, 6] It stands uncontradicted that on August 2, 1933, appellant entered into 
a contract to sell the insured premises to M. Grace Gaume. Further that con- 
veyance was made and that M. Grace Gaume took possession and executed to 
appellant a second mortgage to secure unpaid purchase price. It is further 
shown in the body of the aforesaid contract that all right, title, and interest in 
and to the insurance policy, return premium, if any, was conveyed to M. Grace 
Gaume. It appears that all of the above occurred before any loss by fire. 


If the express terms of the contract in issue have force and effect, and we 
conclude they do, then certainly the policy was rendered null and void in so 
far as appellant’s interest is concerned, by reason of the transaction with M. 
Grace Gaume. However, as the policy had a valid farm mortgage clause in 
favor of the First National Bank, it required the cancellation of the policy to 
destroy the obligation under said clause. In other words, the policy remained 
alive as to said liability until canceled. 


We conclude that when appellant conveyed the property and assigned the 
policy, his cause of action on the policy was extinguished, and therefore there 
was no right, title and interest left in him to be asserted for the reason that he 
had breached the contract by the conveyance and parted with all interest in 
the policy by assignment. We conclude, therefore, that as to the appellant no 
principle of waiver or estoppel applies touching such a situation. For appellant 
to thereafter acquire any right would require a positive affirmative act upon 
the part of respondent, to wit, the respondent by acting upon the notice of 
transfer of the property could, if it so desired, have accepted the risk as to M. 
Grace Gaume by transfer of beneficiary and could have created, if it so desired, 
an interest to plaintiff by inserting a mortgage clause in his behalf. This, how- 
ever, the respondent in express words of no uncertain tenor refused to do. 

Under the terms of the contract in issue unconditional ownership of the fee 
at the time of the issuance and at the time of the loss are elements of the cover- 
age and liability. At the time of the loss, the appellant was not the sole and 
unconditional owner and therefore cannot be allowed to recover on the policy. 
Miller vy. Great American Ins. Co. (Mo.App.) 61 S.W.(2d) 205. 


The appellant in his contention for the application of waiver and estoppel 
cites and comments upon court opinions wherein there is no such issue pre- 
sented as exists in the case at bar. To illustrate: 

Polk v. Western Assur. Co., 114 Mo.App. 514, 90 S.W. 397, wherein waiver 
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as to additional insurance where there was no stipulation in the contract to the 
contrary. 

Patterson v. American Ins. Co., 164 Mo. App. 157, 148 S.W. 448, wherein 
waiver was applied to the vacancy clause without consent. Wherein the owner 
cf the property had repeatedly written and requested a vacancy permit with no 
response from the company. 

Millis v, Ins. Co., 95 Mo.App. 211, 68 S.W. 1066, wherein the insurance com- 
pany, with knowledge that the interest of one of the joint owners was to be 
sold, issued the policy and wherein after the sale was completed the company 
was notified. It was held that the company had waived. 

Bealmer v. Hartford Ins. Co. (Mo.App.) 193 S.W. 847, wherein there was 
shown an oral contract with the company that the plaintiff was buying the 
insured ‘property and had full knowledge that the insurance was transferred to 
plaintiff. 

Avery v. Mechanics’ Ins. Co. (Mo.App.) 295 S$.W. 509, wherein the plain- 
tiff had a contract of purcase by installments and alleged that the insurance 
company had been fully advised by him of the nature of the title at the time 
the policy was issued to him, and wherein it is held that waiver of the uncon- 
ditional ownership clause was a question for the jury. 

The facts of the case at bar do not conform to the facts in the cases cited 
by appellant. 

The insurance company in the present case had no knowledge of the trans- 
fer until after same was made. When notified of the transfer and of assign- 
ment of policy to M. Grace Gaume and of the placing of more insurance by 
her, there was immediately sent to appellant a letter informing him that the 
company would not permit additional insurance and for that reason refused to 
approve the assignment of the policy to M. Grace Gaume and asked that in 
event M. Grace Gaume preferred to keep the additional insurance to take imme- 
diate steps to obtain the National Policy and forward same for cancellation. 

It is shown that respondent expressed to appellant a willingness to transfer 
the policy if the additional insurance be canceled. It is shown that appellant 
tried to comply with the demand of respondent but failed. It is shown that dur- 
ing this period of endeavor and negotiations the policy in question was not can- 
celed, and appellant upon such showing urges that the policy was of full force 
and effect. If such could be conceded, still it is of no avail to appellant as he 
had parted with all right and title thereto and the person concerned was M. 
Grace Gaume. As to whether M. Grace Gaume had any rights that could be 
asserted upon principles of waiver and estoppel is of no concern in this case. 

We conclude that there are no facts or circumstances in evidence that estops 
respondent from asserting right of forfeiture as to appellant. We further con- 
clude that at the time of the loss herein appellant had no rights in the policy 
in issue that he can assert against respondent. 

Further, that having no cause of action at the time of the loss he had no 
right to preserve, and no application of the principles of estoppel can create a 
cause of action for appellant under the facts shown. 

[7] Estoppel is for the purpose of preserving causes of action already 
acquired and does not give causes of action. State ex inf. Shartel ex rel. v. 
Missouri Utilities Co., 331 Mo. 337, 53 S.W.(2d) 394, 89 A.L.R. 607. 

The record discloses that other provisions of the forfeiture clause were 
breached. Appellant as to some of these breaches asks application of waiver 
and estoppel with more reason of application than in the matters above discussed 
and cites many authorities in support. 

However, as we conclude that the trial court was justified in this finding 
and judgment, for the reasons given above, we refrain from further discussion 

Judgment affirmed. 

All concur. 

STATE ex rel. CLINTON MUT. INS. ASS’N v. BOWEN. No. 26422. 

Supreme Court of Ohio. June 30, 1937. 


9 Northeastern Reporter (2d) 494. 
1. MEMBERSHIP. 


A mutual protective association can insure only members and can make assess- 
ments only on its members for payment of members’ losses and for incidental pur- 
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poses, except that it may create a surplus and borrow money to pay expenses and 
meet losses in anticipation of assessment (Gen.Code, §§ 9593, 9594, 9597). 


(For other cases, see Insurance, Dec. Dig. § 57[1].) 
2. MORTGAGE. 


A provision of fire policy issued by mutual protective association under which 
loss is payable to mortgagee as his interest may appear is valid so long as mortgage 
is outstanding and mortgagor remains a member, regardless of whether mortgagee 
is member of association (Gen.Code, § 9593, et. seq.). 

(For other cases, see Insurance, Dec. Dig. § 57[2].) 

SESSMENT. 
10se members of mutual protective association who were such when fire 
loss was sustained can alone be assessed to discharge judgment for loss. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

6. LICENSE. 

The superintendent of insurance in executing and enforcing insurance laws was 
authorized to refuse renewal of license of mutual protective association which, in 
absence of funds to pay judgment for fire loss, had failed to make assessment 
against members subject thereto for payment of judgment (Gen.Code, §§ 617, 
9600). 

(For other cases, see Insurance, Dec. Dig. § 5.) 

Syllabus by the Court. 

1. A mutual protective association, whose members have associated themselves 
together under section 9593 et seq., General Code, for the purpose of insuring each 
other against loss by fire, may lawfully cause a rider containing a loss payable 
clause to be attached to a policy covering buildings on property owned by a member, 
under which clause loss is payable to the mortgagee as his interest may appear, 
and such clause will be valid so long as the mortgage is outstanding and the 
mortgagor remains a member; it is not essential to the validity of the loss payable 
provision that the mortgagee be a member of the association. 

2. Where such mortgagee sues the association for loss of an insured building, 
and recovers judgment, the judgment is binding on the members of the association 
on every issue that is or can be raised in that action, including the issue as to 
whether the mortgagor was a member at the time the loss by fire was sustained: 
but a member sued for an assessment may attack the judgment for fraud or 
collusion only. 

3. Only those who were members of the association at the time the fire loss 
was sustained, can he assessed therefor: in an action to collect an assessment to 
discharge a judgment for a fire loss the member sued may make the defense that 
he was not a member when the fire occurred. 

4. Under section 617, General Code, it is the duty of the superintendent of 
insurance to execute and enforce the insurance laws; and that official may withhold 
the issuance of a renewal certificate under section 7600, General Code, in case a 
mutual protective association after reasonable notice fails or refuses to pay a 
judgment for fire loss, or, lacking funds for that purpose, fails or refuses to make 
assessments against members subject thereto for payment thereof. 

Original action in mandamus by the State, on the relation of the Clinton Mutual 
Insurance Association, against one Bowen, superintendent of insurance.—[Editorial 
Statement. ] 

Writ denied. 

John Harlan and C. Luther Swaim, both of Wilmington, for relator. 

Herbert S. Duffy, Atty. Gen., and Herman G. Kreinberg, of Cleveland, for 
respondent. 

WiLiAMs, Judge. 

This action in mandamus is brought originally in this court- to compel the 
superintendent of insurance of the state of Ohio to issue to the relator, the Clinton 
Mutual Insurance Association, a renewal of its license authorizing it as a mutual 
protective association to write fire and wind insurance. 


The case has been submitted on a general demurrer to the petition. Although 
the petition is lengthy, its pertinent allegations may be summarized briefly: 

The relator was incorporated as a mutual protective association under sections 
3686 to 3690, Revised Statutes, originally enacted in 1877 and found in 74 Ohio 
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Laws, 66, now sections 9593 to 9603, inclusive, General Code, for the purpose of 
insuring its members. 

On or about April 2, 1932, a dwelling house on what may be referred to as 
the Van Pelt farm was destroyed by fire. The farm had previously been mort- 
gaged to the Union Central Life Insurance Company (not a member of the asso- 
ciaiton) by the then owner Elijah Van Pelt. 

In or about the year 1924, Van Pelt became a member of and received a fire 
insurance policy from the Clinton Mutual Insurance Association which covered 
the farm Puildings including the dwelling house. At or about the time of the 
issuance of the policy, a rider containing a “nonassessable mortgage clause” was 
attached to the policy. (The petition contains no other allegation to the effect 
that the mortgage clause made the loss payable to the mortgagee as its interest 
should appear.) 

Some time after the fire the Union Central Life Insurance Company brought 
an action in the court of common pleas of Clinton county, Ohio, against the Clin- 
ton Mutual Insurance Association (relator herein) on the insurance policy for the 
fire loss and judgment was entered for the defendant, relator herein. On appeal 
to the Court of Appeals the judgment was reversed and final judgment rendered 
in favor of the Union Central Life Insurance Company in the sum of $3,500 
(Union Central Life Ins. Co. v. Clinton Mutual Ins. Ass’n, 51 Ohio App. 20, 199 
N.E. 223) ; thereafter this court overruled a motion to certify the record. 

The relator has no funds with which to pay the judgment. 

The superintendent of insurance of the state of Ohio refuses to issue the annual 
license or renewal of license for the reason that the association has failed and 
neglected to pay such judgment and to raise money by borrowing or by assessing 
members for payment thereof, after due demand and notice. 

There are further allegations in the petition that Van Pelt was not a member 
at the time of the fire and that the Court of Appeals so found at the time it 
entered judgment; but these allegations have no materiality whatever unless it 
—— the power of this court to go behind the judgment regarding his mem- 

rship. 
The petition concludes with an appropriate prayer for a writ of mandamus 
to compel the respondent to issue the annual license to relator. 

{1] A mutual protective association, such as the relator is, can insure only 
members (section 9597, General Code) and can make assessments only upon its 
membership for the payment of losses of its members, and for incidental purposes 
which include the necessary expenses of administration of the trust (save that 
it has limited power to create a surplus and to borrow money to pay expenses and 
to meet losses in anticipation of assessments). Sections 9593 and 9594, General 
Code. These sections in their earlier form were construed in State ex rel. Rich- 
ards, Atty. Gen., v. Manufacturers’ Mutual Fire Ass’n, 50 Ohio St. 145, 150, 33 
N.E. 401, 24 L.R.A. 252, and State ex rel. Atty. Gen. v. Monitor Fire Ass’n, 42 
Ohio St. 555, 564, when they were known as sections 3686 to 3690, Revised Statutes. 

Before considering the conclusiveness of the judgment, it is well to inquire 
whether the problem is affected by the allegation that the mortgagee was not a 
member of the association. 

[2] There can be no doubt of the right of a member of such an association 
to have his policy payable to a mortgagee as the latter’s interest may appear, nor 
of the validity of the obligation of the association to the mortgagee ensuing there- 
from. The loss through damage to the mortgaged property by fire is that of the 
mortgagor, and the amount payable is merely made first applicable to the mortgage 
debt. he mortgagee may recover, but only for that part of the insurance nec- 
essary to satisfy the mortgage. It is, therefore, inconsequential that the Union 
Central Life Insurance Company was not a member and not liable to assessment. 

Is the judgment conclusive? 


Relator’s contention may be stated thus: Since Elijah Van Pelt, having ceased 
to own an interest in the farm on which the insured buildings were located, was 
not a member at the time of the fire, assessments cannot be collected against the 
members of the association for the payment of the fire loss and the fact that the 
Union Central Life Insurance Company (also a nonmember) has reduced to 
judgment its claim against the association does not alter the case; and since the 
relator has no funds that could be applied toward the payment of the judgment 
and is without power under the laws of the state to make any assessments on 
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members to raise money to pay such a judgment, the superintendent of insurance 
is without justification in withholding the renewal of its license to relator and this 
court should overrule the demurrer. 

It is well settled that a judgment is binding not only on the judgment debtor 
but also on all persons in privity with him. Kraut v. Cleveland Ry. Co., 132 Ohio 
St. 125, 5 N.E.(2d) 324; State v. Cincinnati Tin & Japan Co., 66 Ohio St. 182, 
64 N.E. 68. 

[3, 4] A mutual protective association has no stockholders but only members 
(section 9594, General Code); by statute such an association may sue and be 
sued in its corporate capacity (section 9597, General Code). 

According to the overwhelming weight of authority, the stockholders of a 
corporation are, in the absence of fraud and collusion, bound by the judgment 
against the corporation, and, in a suit to collect a stockholder’s liability or an unpaid 
stock subscription, can not attack such judgment. Mutual Fire Ins. Co. v. Phoenix 
Furniture Co., 108 Mich. 170, 66 N.W. 1095, 34 L.R.A. 694, 62 Am.St.Rep. 693; 
Holland v. Duluth Iron Mining & Development Co., 65 Minn. 324, 68 N.W. 50, 60 
Am.St.Rep. 480; Ball v. Reese, 58 Kan. 614, 50 P. 875, 62 Am.St.Rep. 638; Singer 
v. Hutchinson, 183 Ill. 606, 56 N.E. 388, 75 Am.St.Rep. 133; Castleman vy. Tem- 
pleman, 87 Md. 546, 40 A. 275, 41 L.R.A. 367, 67 Am.St.Rep. 363; Barron y. Paine, 
83 Me. 312, 22 A. 218; Hawkins v. Glenn, 131 U.S. 319, 9 S.Ct. 739, 33 L.Ed. 184; 
1 Fletcher Cyclopedia Corporations (Permanent Edition), 130, § 38; 13 Fletcher 
Cyclopedia Corporations (Permanent Edition), 473, § 6132; 2 Black on Judgments 
(2d Ed.) 878, § 583. Upon principle members of an incorporated mutual protective 
association stand on the same footing as stockholders of a corporation. Gaskill v. 
Dudley, 47 Mass. (6 Metc.) 546, 39 Am.Dec. 750. 

The ultimate source of funds for payment of fire losses is the members 
themselves. Since the member’s contract of insurance is with the association, the 
litigation to determine his rights or the rights of a mortgagee under a loss payable 
clause must be against the association as such. If a resulting judgment were of no 
binding force upon the members, the action would be fruitless. This court is 
compelled to the conclusion that members of the association are in privity with 
the corporation itself, and that the judgment is res judicata as to every issue that 
was or could have been raised in the action. Hixson v. Ogg, 53 Ohio St. 361, 367, 
42 N.E. 32; Covington & Cincinnati Bridge Co. v. Sargent, 27 Ohio St. 233. 

One issue necessarily involved in the suit on the policy was whether Van Pelt 
was a member at the time of the fire loss, and that question cannot be relitigated 
in the instant action or in an action against a member for the collection of an 
assessment to pay the judgment. 

[5] However, it should be observed in passing that no person is liable to 
an assessment for loss which was suffered when he was not a member, and an 
action to recover an assessment may be successfully defended as to any particular 
loss (even though reduced to judgment) on the ground of such nonmembership. 
_ an issue could not arise in an action against the association to recover for a 

re loss. 
: [6] Was the superintendent of insurance justified in refusing renewal of the 
icense ? 

Section 617, General Code, imposes on the superintendent of insurance the duty 
to execute and enforce laws relating to insurance. Moreover, it was held in State 
ex rel. Nat. Mut. Ins. Co. v. Conn, Supt. of Ins., 115 Ohio St. 607, 620, 155 N.E. 
138, 50 A.L.R. 473, that a measure of discretion in granting or withholding a license 
is vested in the superintendent of insurance, and in State ex rel. European Acci- 
dent Ins. Co. v. Tomlinson, Supt. of Ins., 101 Ohio St. 459, 468, 129 N.E. 684, it is 
stated that the official has full authority to revoke a license to secure compliance 
with insurance laws. 


In the instant case the superintendent of insurance was confronted with the 
problem of issuing a license to the association which refused to pay and to 
make any attempt to pay a judgment rendered by a court of competent jurisdiction 
for fire loss under one of its outstanding policies. It was not within the power of 
the superinendent of insurance (any more than it is within the jurisdiction of this 
court) to go behind the judgment to determine whether it was warranted by the 
law and the evidence. The superintendent of insurance, within his discretion, could 
refuse to renew the license under section 9600, General Code, until proper steps 
had heen taken toward the satisfaction of the judgment. 
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The superintendent of insurance did not abuse his discretion in refusing a 
renewal of the license and was justified in the course he pursued. 
The demurrer to the petition is sustained and the writ denied. 


Writ denied. 


Weygandt, C. J., and Jones, Matthias, Day, Zimmerman and Myers, JJ, 
concur. 


SANDS v. BANKERS’ FIRE INS. CO. 
Supreme Court of Appeals of Virginia. June 10, 1937. 
191 Southeastern Reporter 657. 


1], BURDEN OF PROOF, 


Where insurer defends liability on ground that fire policy was issued on basis 
of material misstatements, burden is on insurer to prove such misstatements, defense 
being affirmative one. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
2, KNOWLEDGE OF AGENT, 
Insurer's agent’s knowledge is imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 95.) 
3. FRAUD. 


_ In absence of fraud on part of insured, insurer is estopped to rely on alleged 
misstatements of insured or lack of information where insurer’s agent has knowl- 
edge of facts. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
4. AGENCY FOR INSURER. 


Under Mississippi statute, where insurance agent to which insured applied for 
insurance sought assistance of insurance brokers who arranged with insurer for 
issuance of policy, insurance agent was agent of insurer so that agent’s knowledge 


was imputed to insurer (Code Miss.1930, § 5196). 
(For other cases, see Insurance, Dec, Dig. § 98.) 


5. KNOWLEDGE OF AGENT. 


Where insurer’s agent had knowledge of status of title to and ownership of 
property and of existence of judgment, and where fire policy was payable to mort- 
gagees or trustees as their interests might appear, insurer could not defeat liability 
on fire policy on ground that insured had not given correct information regarding 


title and ownership of property, existence of lien, and that insured had not properly 
stated nature of mortgages in applying for policy, 


(For other cases, see Insurance, Dec. Dig. § 378]1].) 
6. KNOWLEDGE OF INSURED. 


If applicant for insurance knows that answers as written contain misrepresenta- 
tions which are material, if policy is issued on faith thereof, insured cannot depend 
on power of insurer’s agent to bind insurer. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 
7. ESTOPPEL. 


Where insured makes full and fair disclosure of all material facts to insurer’s 
agent, and agent, either through ignorance, negligence, or fraud, fails to correctly 
impart knowledge to insurer and insured is in no way at fault, insurer is estopped 
from claiming forfeiture of policy. 


(For other cases, see Insurance, Dec, Dig, § 379]1].) 
& FRAUD. 


Fraud of insured and insurer's agent, when relied on by insurer to defeat 
liability on fire policy, must be expressly and clearly charged. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


9, COLLUSION. 
Evidence did not show fraudulent collusion between insured and insurer s 
agent so as to defeat insurer's liability on fire policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
11. ENCUMBRANCE. ' 
Where second mortgage was fraudulent conveyance recorded for purpose ot 
putting insured’s equity in property beyond wife’s reach, listing of mortgage as 
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lien on insured property did not invalidate fire policy, especially where insured 
revealed true situation to insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 330[2].) 


12. ENCUMBRANCE. 


Insured’s failure to list judgment, allegedly constituting incumbrance, in afh- 
davit in proof of loss concerning ownership of property, did not defeat insurer’s 
liability’on ground that affidavit was false. 

(For other cases, see Insurance, Dec. Dig. § 542[3].) 

13. INSURABLE INTEREST. 
The “interest” referred to in proof of fire loss in connection with ownership 


of property refers to an insurable interest and does not include a judgment cred- 
itor. 

(For other cases, see Insurance, Dec. Dig. § 542[3].) 

14. CHANGE OF INTEREST. ; , 

Rendition of judgment against property owner does not constitute “change of 
interest” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

15. FRAUD. 

To constitute “fraud” or “false swearing,” there must be a false statement 
willfully made with respect to a material matter with intention of thereby deceiv- 
ing insurer, and statements honestly made, although subsequently found to be 
incorrect, do not avoid fire policy. 

(For other cases, see Insurance, Dec. Dig. § 256]2].) 

16. CLAIM. 

Innocent failure to mention claim under mistaken belief that it is not lien 
against insured property will not avoid fire policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Error to Law and Equity Court of City of Richmond; Robert N. Pollard, 
Judge. 


Action by J. M. Livingston, J. S. Livingston, and another against the Bankers’ 
Fire Insurance Company. During the pendency of the action, both J. M. Liv- 
ingston and J. S. Livingston died, and the action was revived as to them in the 
name of Alexander H. Sands, Jr., who qualified as ancillary administrator of each. 


Judgment for defendant, and plaintiff brings error. 
Judgment reversed, and judgment rendered, 
Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Eggles- 


ton, and Spratley, JJ. 

Alexander H. Sands and Alexander H. Sands, Jr., both of Richmond, for 
plaintiff in error. 

Christian, Barton & Parker, of Richmond, and Theodore J. Breitwieser, of 


New York City, for defendant in error. 


Eccieston, Justice 

This is an action to recover on a fire insurance policy issued by the Bankers’ 
Fire Insurance Company, a North Carolina corporation, hereinafter called the 
Insurance Company, on a cotton gin owned by J. M. Livingston, the assured, and 
located near Tupelo, Miss. The policy carried indorsements making the loss 
‘thereunder payable to J. S. Livingston and C, E. Smith, as first and second mort- 


gagees, as their respective interests might appear. 
The gin having been destroyed by fire on May 12, 1934, suit was instituted 


in the court below by J. M. Livingston, J. S. Livingston, and C. E. Smith, as joint 
plaintiffs. Both J. M. Livingston and J. S. Livingston died during the pendency 
of the proceedings below and the suit was revived as to them in the name of Alex- 
ander H. Sands, Jr., who qualified as ancillary administrator of each. 


The defense in the court below as shown by the special pleas and grounds of 
defense was: 


(1) That there had been a breach of the warranty in the policy that the assured 
was the “sole and undisputed owner, absolutely in fee simple, of the land” on which 
the insured buildings stood; and that, contrary to the terms of the policy, the 
interest of the assured in the property was “other than unconditional and sole 


ownership,” 
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(2) That at the time the policy was secured the assured had, in violation of 
its terms, concealed from the company the material fact that there was duly dock- 
eted against him a judgment in the sum of $12,616.76, which was a lien on said 
property. 

(3) That at the time the policy was secured, and contrary to its terms, the 
property described therein was encumbered by a chattel mortgage in favor of J. S. 
Livingston and another in favor of C, E. Smith. 

(4) That subsequent to the fire the assured, J. M. Livingston, had made certain 
false sworn statements in the proof of loss. 

The case was heard in the court below by the learned judge without the inter- 
vention of a jury, partly on depositions and partly on testimony taken ore tenus 
before him. Without delivering any written opinion or assigning any specific 
reasons for its conclusions, the trial court entered a final judgment for the defend- 
ant, to review which this writ has been awarded. 

The essential facts are not disputed. In 1928, J. M. Livingston erected the 
gin, at a cost of about $12,000, on a small tract of land, the title to which stood 
in the name of W. T. Livingston, his father. W. T. Livingston testified that he 
had orally given the land to the assured, had written a will confirming this gift, 
and had consented to the erection of the improvements. 

In January, 1929, J. M. Livingston executed and delivered to his uncle, J. 
S. Livingston, a mortgage on the gin to secure a debt of $8,000. There is no 
question as to the good faith of this transaction. 

Early in January, 1934, J. M. Livingston procured, through J. M. Savery, Inc., 
all insurance agency doing business in Tupelo, of which J. M. Savery was the 
president, insurance on the property in the total amount of $8,450, divided between 
four companies as follows: Liverpool & London & Globe Insurance Company, 
$2,500; Rhode Island Insurance Company, $2,500; Lloyds of London, $1,000; and 
Bankers’ Fire Insurance Company, $2,450. About the middle of March of the 
same year the Liverpool & London & Globe Insurance Company and the Rhode 
Island Insurance Company canceled their two policies and J. M. Savery, Inc., 
replaced these by another in Lloyds of London for the sum of $5,000. 

There is some dispute as to whether the policy written by the Bankers’ Fire 
Insurance Company, and involved in this suit, was issued in January or subsequent 
to the cancellation of the two policies in March. We think the evidence sustains 
the contention of the Insurance Company that this policy was written and became 
effective on the date thereof, to wit, January 24, 1934. At any rate, when the fire 
occurred on May 12, 1934, the property was covered by three policies as follows: 
Bankers’ Fire Lnsurance Company, $2,450; Lloyds of London, $5,000; and Lloyds of 
London, $1,000. 

On behalf of the Bankers’ Fire Insurance Company, an adjuster investigated 
the fire and agreed that that company’s proportion of the loss, assuming it to be 
liable on the policy, was $2,209.08. 

The defendant company, however, declined to pay the loss, and this suit was 
brought in Virginia, wherein it had a statutory agent on whom process could be 
served. There was none in Mississippi as the company was not licensed to do 
business in that state. 

Although the Insurance Company had no agent in Mississippi authorized to 
sign policies on its behalf, it insured property therein through Arthur F. Houtes & 
Co., insurance brokers of New York. The manner in which this policy was placed 
is typical of the method by which the Insurance Company did business in Missis- 
sippi. 

In making up the desired amount of insurance on this property Savery, Inc., 
sought the assistance of these brokers. The latter arranged with the defendant 
Insurance Company for the issuance of the policy here involvd. It seems to have 
heen made out on one of the forms signed in blank at the home office of the 
company, delivered to an agent at Seagirt, N. J., filled out by him, transmitted to 
Houts & Co., and by the latter to Savery, Inc., which, in turn, delivered it to the 
assured. The premium was duly paid. 

Although one of the principal defenses is that the assured made false and 
material statements to the Insurance Company, which were material and false, 
on the basis of which the policy was issued, and concealed from it other material 
matters which should have been disclosed, the record fails to show just what 
information was in fact furnished. No written application was required of the 
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assured as a prerequisite to the issuance of the policy. Savery says he wrote a 
letter to Houts & Co. giving the necessary data on which the policy was written. 
Certainly this information must have been passed on to the Insurance Company 
before the policy was issued, and yet it was not produced. 

[1] Where an insurance company defends liability on the ground that the policy 
was issued on the basis of material misstatements or misinformation, the burden 
is on the company to prove such misstatements or misinformation. The defense 
is an afhrmative one. Palmetto Fire Ins. Co. v. Fansler, 143 Va. 884, 891, 129 
S.E. 727; AEtna Ins. Co. v. Aston, 123 Va. 327, 336, 96 S.E. 772: Virginia F. & 
M. Ins. Co. v. Hogue, 105 Va. 355, 360, 361, 54 S.E. 8; 3 Cooley’s Briefs on Insur- 
ance (2d Ed.) pp. 1929, 1930. 

Instead of producing the original letter from Savery, Inc., to Houts & Co., 
containing the information on the basis of which the policy was issued, the Insur- 
ance Company sought to supply this missing data in the following manner: It 
proved that at the time the assured made application to Savery, Inc., for the full 
amount of the insurance desired on the property, $8,450, he signed and filed with 
the Liverpool & London & Globe Insurance Company and the Rhode Island Insur- 
ance Company written applications for policies (which were subsequently canceled 
as aforesaid) containing some of the alleged information (or misinformation) here 
relied on. It is argued that it should be inferred from Savery’s testimony that 
Savery, Inc., passed on to Houts & Co. this, and only this, information. 

Assuming, but not deciding, that this was sufficient proof of what information 
was furnished, let us examine it and the effect thereof on the policy here involved. 

1. The title to and ownership of the property. There is no statement in the 
written applications, either to the Liverpool & London & Globe Insurance Com- 
pany or to the Rhode Island Insurance Company, that the fee-simple title to the 
land on which the gin was located stood in the name of the assured, or that he 
was the sole and unconditional owner thereof. Nor is there any testimony that 
Savery or the assured made any such statement to the defendant company. 

On the contrary both Savery and the assured testified that the latter disclosed 
to Savery the exact status of the title to and the ownership of the property—that 
it stood in the name of the father of the assured, who had made an oral gift 
thereof to the assured and had written his will devising the property to him. 
Savery said that he thought this was a sufficient compliance with the fee-simple 
title warranty and unconditional and sole ownership statement in the policy. But 
whether Savery be right or wrong in his interpretation of the policy, he certainly 
had knowledge of the status of the title to and the ownership of the property. 

2. The judgment lien. While the assured did not tell Savery of the judgment . 
of $12,616.76 in favor of the local bank against him, Savery testified that he knew 
of it, that it was a matter of common knowledge among the business people of the 
community. 

Savery further testified that he did not think that this was an “encumbrance” 
or “lien” to be reported to the Insurance Company in applying for the policy. 

Whether a judgment lien is an incumbrance within the meaning of a fire insur- 
ance policy is a matter as to which the courts are in conflict See 14 R.C.L. § 239A, 
pp. 1062, 1063; 4 Couch, Cyclopedia of Insurance Law, § 905, p. 3138; 8 L.R.A. 
73, note, and cases there cited. 

The rule in Mississippi is that a judgment lien is not an encumbrance which 
must be listed under the terms of the policy. Georgia Home Ins. Co. y. Schild, 
73 Miss. 128, 19 So. 94. 

But, in any event, Savery had full knowledge of this judgment. 

3. The chattel mortgages. In this connection the Insurance Company contends 
that, since the assured was not the owner in fee simple of the land on which the 
gin was located, the deeds of trust or mortgages thereon to J. S. Livingston and 
C. E. Smith conveyed only the building and the gin as personal property, and 
hence amounted to chattel mortgages and should have been stated as such in apply- 
ing for this policy. 

It is a sufficient answer to this contention to say that, whatever may be the 
nature of the mortgages—whether mortgages on an equitable interest in real prop- 
erty, or chattel mortgages on personal property—the policy itself carried actual 
knowledge of their existence in the mortgage clause thereto attached, in which it 
was stated that the loss under the policy was payable to the mortgagees or trustees, 
as their interests might appear. How can it be said that the Insurance Company 
was misled by something stated on the face of the policy? 
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Thus we see that the evidence is undisputed that Savery had, at the time the 
policy was solicited, issued, and delivered, full knowledge of each and every matter 
which the Insurance Company now claims was misstated to, or concealed from 
it, and by which it alleges that it was misled. 

(2, 3] This being so, if Savery was the agent of the Insurance Company, then 
such knowledge as he had was imputed to it and, in the absence of fraud on the 
part of the assured, the Insurance Company is estopped to rely upon such misstate- 
ments or lack of information. North River Ins. Co. v. Lewis, 137 Va. 322, 327, 
119 S.E. 43; North River Ins. Co. v. Belcher, 155 Va. 588, 603, 155 S.E. 699; 
Massachusetts Bonding & Ins. Co. v. Piedmont Service Station, Inc., 165 Va. 167, 
175, 181 S.E. 397;\Mutual Benefit, etc., Ass’n v. Alley, 167 Va. —, 187 S.E. 456, 
459: Hartford Fire Ins. Co. v. Clark, 154 Miss. 418, 122 So. 551, 553, 554; Bergeron 
v. Pamlico Insurance & Banking Co., 111 N.C. 45, 47, 15 S.E. 883; 14 R.C.L. § 347, 
pp. 1167-1169; 5 Cooley’s Briefs on Insurance (2d Ed.) p. 4040. 

But the Insurance Company claims that in procuring this policy Savery was not 
its agent; that he had no authority to sign its policies; and that, in fact, in procur- 
ing this particular policy Savery was the agent of the assured. 

A complete answer to this contention is section 5196 of the Mississippi Code of 
1930, which provides: 

“Every person who solicits insurance on behalf of any insurance company, or 
who takes or transmits, other than for himself, an application for insurance, or 
a policy of insurance, or who advertises or otherwise gives notice that he will 
receive or transmit the same, or who shall receive or deliver a policy of insurance 
of any such company, or who shall examine or inspect any risk, or receive, collect 
or transmit any premium of insurance, or make or forward a diagram of any 
building, or do or perform any other act or thing in the making or consummation 
of any contract of insurance, for or with any such insurance company, other than 
for himself, or who shall examine into or adjust or aid in adjusting any loss for 
or on behalf of any such insurance company, whether any of such acts shall be 
done at the instance, or request, or by the employment of the insurance company, 
or of, or by any broker or other person, shall be held to be the agent of the com- 
pany for which the act is done or the risk is taken as to all the duties and liabilities 
imposed by law, whatever conditions or stipulations may be contained in the policy 
or contract.” 

Statutes of this character are found in a majority of the states. 2 Couch, 
Cyclopedia of Insurance, § 492, p. 1401. They have been held to be constitutional. 
Continental Life Ins. Co. v. Chamberlain, 132 U.S. 304, 10 S.Ct. 87, 33 L.Ed. 341; 
American Fire Ins. Co. v. King Lumber, etc., Co., 250 U.S. 2, 39 S.Ct. 431, 63 
L.Ed. 810. 

[4, 3] Under this statute Savery was the agent of the Insurance Company. 
What knowledge he had was imputed to it. Interstate Life, etc., Co. v. Ruble, 160 
Miss. 206, 133 So. 223, 224: St. Paul F. & M. Ins. Co. v. Loving, 163 Miss. 114, 140 
So. 727. 

The Insurance Company next contends that, even though Savery was its agent 
by virtue of the above statute, yet the knowledge which Savery had was not 
imputed to it, the Insurance Company, because Savery and the assured fraudulently 
colluded and conspired to the end that the said Savery would and did conceal from 
the Insurance Company the true status of the title to and the ownership of the 
land on which the property was located, the existence of the aforesaid judgment, 
and other material matters, all of which, had they been known to the Insurance 
Company, the policy would not have been written and issued. 

[6] Of course, it is well settled that “No agent has power to perpetrate a 
fraud upon his principal. If the applicant knows that there are misrepresentations 
in the answer as written and that they are material, there is fraud in the inducement 
when a policy is issued upon their faith. He cannot depend upon the power of 
the agent, in the language of the street, to put it over.” Mutual Benefit, etc., Ass’n 
v. Ratcliffe, 163 Va. 325, 335, 175 S.E. 870, 874; Mutual Benefit, etc., Ass’n v. Alley, 
167 Va. —, 187 S.E. 456, 459; Provident Relief Ass’n v. Butts, 158 Va. 259, 263, 163 
S.E. 66, 67; Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 613, 623, 36 S.Ct. 676, 
680, 60 L.Ed. 1202. ; 

[7] It is equally well settled that, where the assured makes a full and fair 
disclosure of all material facts to the agent, and the latter, either through igno- 
rance, negligence, or fraud, fails to correctly impart this knowledge to the insur- 
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ance company, and the assured is in no way at fault for the act of the agent in 
failing to correctly transmit the information, then the insurance company is estopped 
from claiming a forfeiture of the policy. Mutual Benefit, etc., Ass’n v. Alley, 167 
Va. —, 187 S.E. 456, 459; Harrison v. Provident Relief Ass’n, 141 Va. 659, 668, 
670, 126 S.E. 696, 40 A.L.R. 616. 

Although the charge of fraudulent collusion between the agent and the assured 
is the main defense relied on before us, neither the pleadings, nor the grounds of 
defense, nor the questions propounded to any of the witnesses, gave the slightest 
intimation of any such contention in the trial court. It is only fair to say that, 
had such a defense been put in issue below, an opportunity would have been given 
to the assured, who has died since giving his testimony by deposition, and to 
Savery, to explain the circumstances on which the Insurance Company here lays 
so much emphasis. 

[8] This court has many times said that fraud when relied upon must be 
expressly and clearly charged; that it cannot be the subject of the trial unless it 
has been brought in issue by the pleadings. Potts v. Mathieson Alkali Works, 165 
Va. 196, 220, 181 S.E. 521; Virginia and West Virginia Digest (Michie) vol. 5, 
pp. 34, 35, citing numerous cases. “The charge must be direct as the proof must 
be clear.” Jordan v. Liggan, 95 Va. 616, 621, 29 S.E. 330, 332. 

In Chesapeake & O. Ry. Co. v. Osborne, 154 Va. 477, 507, 153 S.E. 865, we 
held that in an action at law where the grounds of defense are filed or called for, 
as here, fraud, if relied on, must be clearly alleged. 

[9] But even assuming that such an issue, not raised in the trial court, is 
properly before us for review, we have no hesitancy in saying that an examination 
of the record shows no proof of such fraudulent collusion. 

[10] “One who alleges fraud must prove the allegation by clear and convincing 
proof. The charges cannot be sustained by doubtful and uncertain testimony.” 
White v. Bott, 158 Va. 442, 458, 158 S.E. 880, 163 S.E. 397, 398. English v. Elks’ 
National Home, 161 Va. 145, 151, 170 S.E. 607. 


There is not the slightest evidence that the assured requested or suggested or 
had any idea that Savery would do otherwise than transmit to the Insurance Com- 
pany the precise information which the assured gave him, or which Savery knew 
of his own knowledge. The failure to transmit such information was due entirely 
to the fault of Savery, and the assured was in no way responsible therefor. 

In this respect the case is quite similar to Harrison vy. Provident Relief Ass’n, 
supra, where we had occasion to examine a similar charge of fraudulent collusion 
between the assured and the agent and found no evidence of such conspiracy. 

|11] The Insurance Company lays great stress on the conceded fact that there 
Was no consideration to support the second mortgage to C. E. Smith; that this was 
a fraudulent conveyance prepared and recorded for the purpose of putting the 
equity of the assured in the property beyond the reach of his wife, who had a 
pending claim for alimony against him. 


It is contended that listing this mortgage as a lien on the property invalidated 
the policy. But in 4 Couch, Cyclopedia of Insurance Law, § 903, p. 3134, it is stated 
that a fraudulent conveyance, being good between the parties, is an encumbrance 
which should be listed. See, also, Oliker v. Williamsburgh City Fire Ins. Co., 
72 W. Va. 436, 443, 78 S.E. 746, 749, Ann.Cas.1915D, 914, 917; Secrest v. Hartford 
Fire Ins. Co., 68 S.C. 378, 47 S.E. 680, 681. 


Nor do we think it necessarily follows, as argued by the Insurance Company, 
that, because the transfer by the assured of his property is fraudulent as to his 
wife, the procurement of the present policy was likewise fraudulent as to the 
Insurance Company. The two transactions are by no means interdependent. In 
fact, the only connection between them is that the indorsement on the policy to 
C. E. Smith as trustee merely conforms to the transfer of the title to him. The 
assured was thereby attempting to put the proceeds of the policy, as he had tried 
to do with the property itself, beyond the reach of his creditor wife. The Insurance 
Company was in no way deceived or prejudiced by this. If it was wililng to insure 
the property with a valid mortgage thereon to C. E. Smith, trustee, it assumed no 
greater hazard by insuring the property without this lien thereon. 

But, aside from this, the evidence shows that the assured revealed the true 
situation to Savery, and it was the fault of the latter if the Insurance Company 
was misled, 
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{12] This brings us to the last contention of the Insurance Company, namely, 
that subsequent to the fire the assured, J. M. Livingston, made a false affidavit in 
the proof of loss concerning the ownership of the property, the aforesaid judgment, 
and other matters. 

The policy provided: “This entire policy shall be void * * * in case of any 
fraud or false swearing by the insured touching any matter relating to this insur- 
ance or the subject thereof, whether before or after loss.” 

In listing the liens and encumbrances on the property the proof of loss made 
no mention of the docketed judgment for $12,616.76 against the assured in favor 
of the local bank. 

In the proof of loss it was stated that “The property described in said policy 
belonged, at the time of the fire hereinafter mentioned, to Assured and J. S. Living- 
ston and C. E. Smith, as their interest may appear, and no other person or persons 
had any interest therein.” (Italics ours.) 

The Insurance Company contends that the failure of the assured to mention 
the aforesaid judgment in the proof of loss amounted to a false swearing, It 
claims that the judgment was an “encumbrance” which should have been listed. 
and that the lien of the judgment creditor was an “interest” in the property, which 
likewise should have been mentiond. 

In the first place, it is by no means certain that the judgment should have been 
listed as an “encumbrance” in the proof of loss. See Georgia Home Ins. Co, v. 
Schild, 73 Miss. 128, 19 So. 94; 14 R.C.L. § 239, pp. 1062, 1063; 4 Couch, Cyclopedia 
of Insurance Law, § 905, p. 3138. 

[13, 14] Furthermore, it seems well settled that the “interest” referred to in 
the proof of loss in connection with ownership of the property refers to an “insur- 
able interest,” and does not include a judgment creditor. 14 R.C.L. § 88, p. 912. 
Hence it is said that the rendition of a judgment against a property owner does 
not constitute “a change of interest” within the meaning of the policy. 14 R.C.L. 
§ 292, pp. 1116, 1117. 

[15] In the next place, “To constitute fraud or false swearing there must be 
a false statement willfully made, with respect to a material matter, with the inten- 
tion of thereby deceiving the insurer, and statements honestly made, although sub- 
sequently found to be incorrect, do not avoid the policy.” 14 R.C.L. § 515, p. 
1343; 7 Cooley’s Briefs on Insurance (2d Ed.) p. 5838; Virginia F. & M. Ins. Co. 
v. Hogue, 105 Va. 355, 366, 54 S.E. 8; North British & Mercantile Ins. Co. \ 
Nidiffer, 112 Va. 591, 595, 72 S.E. 130, Ann.Cas.1916A, 464, 466. 

[16] Accordingly, it has been held that an innocent failure to mention a claim 
under a mistaken belief that it is not a lien against the property will not avoid the 
policy. 7. Cooley’s Briefs on Insurance (2d Ed.) p. 5856. The same is true of an 
innocent mistake as to the title of the property. 14 R.C.L. § 515, p. 1344. 

In Thierolf v. Universal Fire Ins. Co., 110 Pa. 37, 20 A. 412, it was held that 
the innocent failure to list a judgment as an “encumbrance” on the property did 
not forfeit the policy. 

In the present case there is not the slightest evidence that the failure of the 
assured to list the judgment was prompted by any desire or intention to deceive 
the Insurance Company. The proof of loss was made up under the supervision 
of Savery, and he testified that he did not think it necessary to list the judgment. 
Certainly there is ample authority, including that of the highest court of his state 
(Georgia Home Ins. Co. v. Schild, supra), to support his contention. 

So, even if it be conceded that the judgment should have been listed, the 
failure to do so was an innocent mistake and does not avoid the policy. 

On the whole our conclusion is that the trial court erred in entering a judgment 
for the defendant and the same must be reversed. 


It appears from the record that the amount due under the policy is $2,209.08. 
with interest thereon from Julv 12, 1934, at the rate of 6 ner cent. per annum until 
paid: that this should be paid to Alexander H. Sands, Jr., administrator of the 
estates of J. M. Livingston (the assured) and J. S. Livingston (the first mort- 
gagee), deceased, as their respective interests may appear; and that C. E. Smith, 
the second mortgagee, has no interest therein. Therefore, by virtue of the provi- 
sions of Code, § 6365, a judgment will be entered in this court in favor of the 
administrator of the said decedents against the said defendant in the said amount, 
with interest thereon as aforesaid and with costs. It is so ordered. 

Reversed and final judgment. 
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AUTOMOBILE 


HOME INS. CO. v. TRAMMELL. 6 Div. 957. 
Court of Appeals of Alabama. March 23, 1937. 
Rehearing Denied May 11, 1937. - 
2. THEFT. 

In action on automobile theft policy, whether act of boy employed by owner 
to take automobile to a water hydrant a few hundred feet away and to wash 
and simonize automobile in taking and converting automobile to his own use 
was a theft within policy Aeld question of law for trial court. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. THEFT. 

In action on automobile theft policy, whether act of taking of automobile 
was done by boy under circumstances as testified to by witnesses was question 
for jury as regards issue of whether taking was a theft within policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

7. THEFT. 

In action on automobile theft policy, whether taking of automobile by boy 
employed by owner to take automobile to a water hydrant a few hundred feet 
away and to wash and simonize automobile was with felonious intent held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

8. INTENT. 

In action on automobile theft policy, requested instruction which required 
owner to reasonably satisfy jury that at time automobile was damaged, boy 
driving automobile had intent to permanently deprive owner of automobile and 
tv appropriate it exclusively to his own use held misleading because it did not 
appear whether time of animus furandi was at time of taking or at time of 
wreck, and because it required finding that boy intended to appropriate auto- 
mobile exclusively to his own use. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

9, FELONIOUS INTENT. 

Owner of automobile jield entitled to recover on theft policy covering auto- 
mobile if boy who took automobile to be washed and simonized took it with 
felonious intent to convert it to his own use or the use of another and was not 
limited to a recovery only where boy had appropriated automobile exclusively 
to his own use. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Circuit Court, Jefferson County; Leigh M. Clark, Judge. 

Action on a policy of automobile theft insurance by Ross Trammell against 
the Home Insurance Company of New York. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

The following charge was refused to defendant: 

“14. The court charges you, gentlemen of the jury, that in order for the 
plaintiff to recover in this cause and be entitled to a verdict in his favor at your 
hands he must reasonably satisfy you from all of the evidence that at the time 
the injury occurred Alfred Murphy had the intent to permanently deprive the 
plaintiff of his said automobile and never to return it to him but to appropriate 
it exclusively to his own use.” 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Harsh, Harsh & Hare, of Birmingham, for appellee. 

SAMFORD, Justice. 

This cause has once before been before this court and under the statute 
providing for an equalization of work, was transferred to the Supreme Court, 
where it was decided and reported in Home Ins. Co. v. Trammell, 230 Ala. 278, 
160 So. 897. The law of the case was settled in the former appeal, supra, in 
Which opinion the Supreme Court declined to pass upon the weight of the evi- 
dence tending to prove the theft of the insured automobile for the reason that 
the judgment was reversed on other grounds. 

The real questions of merit on this appeal are: Was there sufficient evi- 
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dence to submit to the jury the question of the theft of the insured automobile, 
or if so, was the evidence for defendant, refuting the charge of theft such as to 
require the trial court to set aside the verdict and to grant a new trial? 

It is admittedly a fact that a young negro boy by the name of Alfred Mur- 
phy was employed by the owner, Ross Trammell, to take the car to a water 
hydrant, a few hundred feet away, and to wash and simonize it. Further stating 
the facts surrounding the taking, which facts are substantially the same on this 
appeal, the Supreme Court held such facts to justify finding that a theft of the 
car had been cominitted depending on the animus furandi of Murphy at the 
time of the taking 

In other words, the car was taken from the possession of Trammell, the 
owner, under such circumstances as to constitute a theft, as the word was used 
in the contract of insurance, depending upon felonious intent of Murphy at the 
time of the taking. 

We' are asked to say, by appellant, as a matter of law that there is no evi- 
dence in this record to justify the jury in finding such felonious intent, or, if so, 
that the verdict is so contrary to the overwhelming weight of the evidence as 
that a motion for a new trial should have been granted. 

[1] In the trial of persons charged with larceny and kindred offenses, the 
felonious intent is one of the material ingredients of the offense, which must 
be proven by the evidence beyond a reasonable doubt. But, we cannot look into 
the mind‘or heart of man and see his intentions or the emotions that motivate 
his acts. We must, therefore, perforce judge of the intent with which an act 
is done, by the act itself, with the inference to be drawn therefrom that a sane 
man intends the material consequences of his acts. 

[2-5] Whether the act of taking the insured automobile by Murphy and 
converting it to his own use was a theft, within the terms of the policy, was a 
question of law for the court, 36 Corpus Juris 918 (516) A. Whether the act of 
taking was done by Murphy under the circumstances as testified to by the wit- 
ness was for the jury. Price v. State, 19 Ala.App. 78, 95 So. 55. This distinction 
is preserved through all the elements of the offense, the court defining the cor- 
pus delicti, the jury determining whether the evidence established the crime or 
not, as defined by the court. Among the ingredients of the offense to be found 
by the jury are, whether the taking was done with a felonious intent. Hart v. 
State, 17 Ala.App. 349, 84 So. 856; Dickens v. State, 142 Ala. 49, 39 So. 14, 110 
Am.St.Rep. 17. 

[6] And however much the court might be inclined to disagree with the 
finding of the jury on the question of intent, a setting aside of the verdict would 
not be justified unless it clearly appears either there is no evidence to justify 
inferences of guilt or that the verdict was so overwhelmingly against the weight 
of the evidence as to shock the conscience and to convince the court that to 
allow the verdict to stand would be wrong and unjust. Cobb v. Malone, 92 
Ala. 630, 9 So. 738. 

[7] In the instant case, the facts disclosed the taking and appropriation of 
the automobile, the facts as proven were such as to authorize the jury to infer 
a felonious intent. A jury passed upon the question under a fair charge by 
the court. The trial judge refused to disturb the verdict. We do not feel jus- 
tified in doing so. 

The general charge was properly refused and we cannot hold that the trial 
judge erred in refusing to grant the motion for a new trial. 

[8, 9] Defendant’s refused charge 14 is misleading in that it does not appear 
whether the time of the animus furandi was at the time of the taking or sub- 
sequently at the time of the wreck. Another defect is the charge requires the 
jury to find that Murphy intended to appropriate the automobile exclusively to 
his own use. The law is, if Murphy took the car with the felonious intent to 
convert the same to his own use or the use of another, the crime is complete. 


[10] Assignment of error is grounded on the action of the trial court in 
overruling demurrer to the complaint in the following words: (1) “The subject 
oi said alleged insurance does not appear.” (2) “It is not alleged that the sub- 
oe of said alleged policy of insurance was stolen.” The complaint was as 
ollows: 

“Plaintiff claims of the defendant Four Hundred Ninety Dollars ($490.00) 
due under policy of insurance issued by the Defendant to the Plaintiff wherein 
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the Defendant insured the Plaintiff for the term to-wit: from January 23rd, 
1929, noon, to January 23rd, 1930, noon, Standard Time at to-wit Montgomery, 
Alabama, to an amount not exceeding the actual cash value of plaintiff's 1929 
Ford Tudor automobile, serial number and motor number A-841200 against theft, 
robbery and pilferage. And plaintiff avers that on to-wit the 26th day of Decem- 
ber, 1929 while said policy was in force and effect plaintiff’s said Ford automobile 
hereinabove described was stolen from Plaintiff, and while said automobile was 
in the possession of the thief who stole said car it was injured and damaged to 
the amount to-wit first hereinabove set out.” 

The demurrer was overruled and the cause proceeded to trial as if the 
proper averments were made in the complaint, the evidence was so taken and 
the jury was fully instructed by the court as to the contract sued on. Since the 
case of Best Park & Amusement Co. vy. Rollins, 192 Ala. 534, 68 So. 417, Ann. 
Cas. 1917D, 929, error in sustaining pleadings defective for omitted averments 
does not warrant reversal, where case is tried as though allegations were made. 
Federal Automobile Ins. Ass’n v. Meyers, 218 Ala. 520, 119 So. 230; City of 
Mobile v. McClure, 221 Ala. 51, 127 So. 832; Southern R. Co. v. Dickson, 211 
Ala. 481, 100 So. 665; Atlantic Coast Line R. Co. v. Watson, 215 Ala. 254, 110 
So. 316; Birmingham Iron & Dev. Co. v. Hood, 19 Ala.App. 4, 94 So. 835; 
American Standard Life Ins. Co. vy. Tolliver, 25 Ala.App. 363, 146 So. 625. 

Questions presented by assignments of error 7, 8, 1, 2, 3, and 4 were passed 
on adversely to appellant’s contentions on former appeal in the case 230 Ala. 
278, 160 So. 897. Other exceptions, if error, were not of sufficient importance 
to affect the substantial rights of defendant. 

There being no reversible error in the record, the judgment is affirmed. 

Affirmed. 


QUEEN INS. CO. OF AMERICA v. CHAPEL. 6 DIV. 992. 
Court of Appeals of Alabama. Feb. 16, 1937. 
Rehearing Denied April 6, 1937. 
174 Southern Reporter 638. 
1 ORAL CONTRACT. 

Verbal contract of insurance is valid and when complete will be enforced 
according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. ORAL, CONTRACT. , 

_To constitute valid verbal contract of insurance, rate of premium, duration of 
policy, nature of risk, property, and location thereof, as well as amount of insurance, 
must be agreed on. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. CONSIDERATION. 

To recover on alleged oral contract of insurance, plaintiff must allege and 
prove consideration for contract. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

4. ORAL CONTRACT. 

_In action on verbal fire insurance contract, complaint alleging that terms of 
policy were to be that of similar prior policy between same parties, naming rate 
of premiums, duration of term, nature of risk, property insured, and its location, 
and amount thereof, together with consideration to be paid held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

5. INSTALLMENTS. : 

That amount of premium was to be paid in installments during year in accord- 
ance with custom long existing between parties did not render time of payment so 
uncertain as to render verbal fire insurance contract ‘void. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

6. CREDIT. : ; . ‘ 

Contract of fire insurance, either verbal or written, binds insurer without actual 
payment of premium in advance, where there is express or implied agreement 
to extend credit to insured. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 





1208 The Insurance Law Journal, Vol. 89 [Oct., 1937 


7. PAYMENT OF PREMIUM. 


Payment or agreement to pay premium by insured is condition precedent or 
at least concurrent with assuming of liability by insurer. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 
8 RIGHT OF ACTION. 


Action on verbal contract of fire insurance if made by general agent of insurer 
is properly brought against insurer and not insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 
9. RIGHT OF ACTION. 


Action on verbal fire insurance policy insuring building of church held properly 
brought in name of church, as against contention that legal title to property was 
in name of church trustees who were proper parties to sue for loss (Code 1923, §$§ 


7015, 7169). 
(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Whether parties entered into verbal contract of fire insurance covering church 
building and whether insured made partial payment of premium held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a contract of fire insurance by Bethel Chapel, a corporation, against 
the Queen Insurance Company of America. From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. 


Certiorari denied by Supreme Court in Queen Insurance Co. v. Bethel Chapel 
(6 Div. 128) 174 So. 640. 


Count A of the complaint as amended, upon which the trial was had, is as 
follows: 


“Plaintiff claims of the defendant the sum of One Thousand Dollars ($1,000.00) 
as damages for the breach of an oral contract to insure made by the defendant 
acting through or by its duly authorized agent, while acting within the line and 
scope of his employment as such, on, to-wit, about the month of May or June, 
1934 in substance as follows: 


“The said defendant, acting as aforesaid on or about May or June, 1934 orally 
agreed to insure the Church building of the plaintiff, namely the Bethel African 
Methodist Episcopal Church building of the plaintiff located in Ensley, Alabama, 
against loss by fire which said policy was to take effect July 5, 1934, and was to 
run for one year from its date and to be a renewal of a like policy which plaintiff 
had with the defendant expiring on July 5, 1934 and that the terms of the new 
policy were to be the same as the old policy; that said policy was to be in the 
principal sum of $1,000.00 at the rate of $1.10 or a total premium of $11.00 which 
said premium of $11.00 the plaintiff promised to pay; that it was mutually agreed 
between the parties as aforesaid that said premium could and would be paid in 
installments as had been the custom between said parties for many years, so long 
as the whole premium of $11.00 was paid before the expiration of one year from 
the date of said agreement; and plaintiff (sic) still acting by or through its duly 
authorized agents agreed to immediately issue such a policy. 

“Plaintiff further avers that relying upon said agreement it paid to defendant 
an installment or installments on said premium, each being in the sum of $2.00 
and on the dates of, to-wit, June 26, 1934 and July 23, 1934. 


“Plaintiff further avers that the defendant failed to issue said policy of insur- 
ance as agreed and that thereafter, on to-wit, November 23, 1934 the said Church 
building was partly or wholly destroyed by fire of an origin unknown to plaintiff, 
of which defendant has had notice and that thereafter and within 60 days after 
the said fire plaintiff informed the said defendant, acting as aforesaid of said fire 


and was informed by said defendant, acting as aforesaid that no policy of insurance 
had ever been issued on said church edifice, which was the first knowledge that 
plaintiff had that same had not been insured. 


“Plaintiff further avers that the said church building was destroyed by fire 
as aforesaid at a loss of to-wit, $1,000.00 which was the reasonable cash value of 
the same at said time and that plaintiff has suffered a loss in the sum of $1,000.00 
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as a result of said failure of the defendant so to insure the said church building, 
hence this suit.” 

_ The demurrer, among other things, points the objection that plaintiff, Bethel 
Chapel, is not the proper party to sue for loss of the property, the insistence being 
that said plaintiff is a Methodist Church and that the legal title to property belong- 
ing to such church is in the trustees for the church. 

The policy previously issued to plaintiff and which, it is alleged, defendant 
agreed to renew, contained this provision: “This policy shall be cancelled at any 
time at the request of the insured, or by the company giving five days notice of 
such cancellation.” 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Murphy, Hanna, Woodall & Lindbergh and Wm. H. Ellis, all of Birmingham, 
for appellee. 

SAMForRD, Judge. 

[1-3] As has been decided in this state, a verbal contract of insurance is valid 
and when complete will be eriforced according to its terms. As was said by our 
Supreme Court: “The rate of premium, duration of the policy, nature of the risk, 
the property, and location of same, as well as the amount of insurance must be 
agreed upon.” Globe & Rutgers Fire Ins. Co. v. Eureka Sawmill Co., 227 Ala. 
667, 151 So. 827, 829. It was also held in the case just cited, supra, that the plain- 
tiff must allege and prove a consideration for the contract. Liverpool & L. & G. 
Ins. Co., Ltd. v. McCree, 210 Ala. 559, 98 So. 880. 

[4] As we read the opinion in Globe & Rutgers Fire Ins. Co. v. Eureka Saw- 
mill Co., supra, count A of the complaint is sufficient to state plaintiff’s cause of 
action. The terms of the policy were specifically alleged to be that of a similar 
policy contract between the same parties expiring July 5, 1934; the rate of the 
premium was named, the duration of the term, the nature of the risk, the property 
insured, and its location and the amount of the insurance, together with a consid- 
eration to be paid by plaintiff of $11, which said $11 premium was to be paid 
within one year. The demurrer to count A was properly overruled. 

[5] It is insisted by appellant that there was no definite time fixed for the 
payment of the premium of $11. We do not so read the allegation in the complaint. 
The obligation of plaintiff was to pay the premium of $11 within the year and to 
this extent credit was extended plaintiff. That the amount was to be paid in 
installments during the year, in accordance with a custom long existing between the 
parties, did not render ‘the time of payment so uncertain as to render the transaction 
void. Certain it is, if the contract had continued for the year, defendant could 
have recovered the premium by suit and if for any reason the plaintiff failed 
to live up to the custom of partial payments the defendant, under the contract, 
could on five days’ notice cancel the policy. 

Appellant’s counsel seems to misconceive the effect of the allegation in the 
complaint relative to the making of the contract. The allegations make a completed 
contract between the plaintiff and defendant’s agent and an extension of credit for 
the premium not to exceed one year. The fact that the $11 was to be paid during 
the year at indefinite times in amounts according to a custom of dealing between 
the parties does not render the final due date indefinite or the contract void. If 
this suit was by the defendant to recover installments due on the $11, the case 
of City Mortgage & Discount Co. v. Palatine Ins. Co., Ltd., 266 Ala. 179, 145 
So. 490, would have been in point, but is not in this case. Other cases cited by 
appellant may be as easily differentiated. 

If the contract sued on was in fact made by the defendant, acting at the time 
through its duly authorized agent, action for loss or damage under the policy 
will be against the company. 32 Corpus Juris 1144 (252) 2. 

[6] Appellant further insists that the complaint is demurrable in that it fails 
to allege a payment or offer to pay the premium. As authority for this contention, 


appellant quotes an excerpt from the text of Corpus Juris, 26 C.J. 60, as follows: 
“Where an action is brought for breach of an oral contract to insure, plaintiff must 


allege and prove payment or tender of the premium before he can recover.” That 


rule applies where there is no agremeent, either expressed or implied, to extend 


credit as to the payment of premium. The contract of fire insuance, either verbal 
or written, binds insurer without actual payment of the premium in advance where 
there is expressed or implied agreement to extend credit to insured. 26 Corpus 


Juris 61 (55) b. 
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|7| It is, also, the law declared in many courts of last resort that: “A general 
agent who has power to countersign and deliver policies, and who is responsible to 
the company for the premiums and their collections on all policies issued by him, 
binds the company by an agreement to extend credit to the insured.” 26 Corpus 
Juris 61 (56) 2, note 25. In Royal Ins. Co. v. Eggleston, 19 Ala.App. 638, 99 So. 
328, this court held: “The payment or agrement to pay the premium by the insured 
is a condition precedent to, or at least concurrent with, the assuming of any liability 
by an insurance company.” Such we still hold to be the law. 


[8] The action on a verbal contract of insurance, if the same was made by 


a general agent of the company, is properly brought against the company, and not 


the company agent. An agreement to insure may be brought against the agent. 
Sun Ins. Office of London v. Mitchell, 186 Ala. 420, 65 So. 143. 


[9] The action is properly brought in the name of the plaintiff. Code 1923, §$§ 
7015, 7169. 


_{10, 11] Where there is evidence which if believed authorizes a verdict for 
plaintiff, the court properl 2 refused affirmative instructions to find for defendant, 
h 


Such is the case at har. There was evidence on the part of the plaintiff, not only 
as to the making of the contract, but as to partial payments of the premium. This 
evidence was denied and contradicted “4 defendants witnesses, but the issue was 
for the jury. Union Central L. Ins. Co. Guffin, 232 Ala. 254, 167 So. 321. Other 
rulings of the court, if error, did not silent the substantial rights of defendant and 
in view of what has been said the trial court properly overruled the motion for 


a new trial, 
The judgment is affirmed, 
Affirmed. 


HARBIN v. MOORE et al. 8 Div. 775. 
Supreme Court of Alabama. June 3, 1937 
175 Southern Reporter ‘264. 
12. STATUTORY REVISIONS 


Where policy issued to contract carrier bore indorsement of Public Service 


Commission that it was written in pursuance of act dealing with carriers which are 
not subject to Motor Carrier Act, policy should be construed in accordance with 
terms of act (Code Supp.1936, § 6270(115) et seq.). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
13. PERMIT. 


In action against insurer for death of pedestrian who was allegedly struck by 
truck, proof that owner of truck had permit to operate it as contract carrier, that 
policy bearing indorsement of Public Service Commission was granted by insurer, 
and that truck was being operated at time of accident for owner within radius of 
territory described in permit and policy, was sufficient to make out prima facie case 
of liability (Code Supp.1936, § 6270(115) et seq.). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Madison County: Paul Speake, Judge. 

Action for damages by Maggie Bell Harbin, as administratrix of the estate 
of John Newton Harbin, deceased, against A. I. Moore, John Jackson, and Lum- 
bermen’s Mutual Casualty Company. From a judgment for defendants, plaintiff 
appeals. 

Reversed and remanded. 

Watts & White and Wm. H. Blanton, all of Huntsville, and John R. Thomas, 
Jr., of Montgomery, for appellant. 

Lanier, Price & Shaver and Griffin & Ford, all of Huntsville, for appellees 

GARDNER, Justice. 

In this action the trial court gave the affirmative charge for defendants upon 
the theory no actionable negligence had been made to appear, and this is the ques- 
tion of prime importance on this appeal. 

That defendant Jackson was, on the occasion in question, operating on the 
public highway a truck and trailer for defendant Moore, and within the line and 
scope of his authority, is without controversy. 

Two questions are presented: First, was-the proof sufficient for submission 
to the iury that it was defendants’ truck operated by Jackson that struck and killed 
plaintiff’s intestate; and, second, if this is answered in the affirmative, was there 
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proof which sufficed for a reasonable inference by the jury of Jackson’s negligence 
in the premises? The statement of the trial judge indicates his ruling was based 
upon this latter theory as to a failure of proof of negligence, and not upon an 
insufficiency of proof as to the former question. These two questions are properly 
combined in the matter of discussion of the facts. And as to the applicable prin- 
ciple of law no controversy arises. 

{1, 2] It is of course well recognized that in no case is negligence assumed 
from the mere fact of an injury, and that the scintilla doctrine prevailing in this 


state does not conflict with the well-known rule that a conclusion as to liability 


that rests upon speculation or mere conjecture is not the proper basis for a ver- 
dict. 1 

[3] As to this latter rule, in the recent case of Georgia Power Co. v. Edmunds, 
233 Ala. 273, 171 So. 256, 258, approvingly quoted from Southern R. Co. v. Dick- 
son, 211 Ala, 481, 100 So. 665, is the following language here pertinent: 

“ “Proof which goes no further than to show an injury could have occurred 


in an alleged way does not warrant the conclusion that it did so occur, where from 


the same proof the injury can with equal probability be attributed to some other 
cause.’ 

“But a nice discrimination must be exercised in the application of this prin- 
ciple. As a theory of causation, a conjecture is simply an explanation consistent 
with known facts or conditions, but not deducible from them as a reasonable infer- 
ence. There may be two or more plausible explanations as to how an event hap- 


pened or what produced it; yet, if the evidence is without selective application to 


any one of them, they remain conjectures only. On the other hand, if there is 
evidence which points to any one theory of causation, indicating a logical sequence 
of cause and effect, then there is a juridical basis for such a determination, not- 
withstanding the existence of other plausible theories with or without support in 
the evidence.” 

Many of our cases have in varying language expressed the same thought 
Southern R. Co. v. Miller, 226 Ala. 366, 147 So. 149; Mobile & Ohio R. Co. v. 
Hedgecoth, 215 Ala. 291, 110 So. 44; Alabama Power Co. v. Bryant, 226 Ala. 251, 
146 So. 602; City of Tuscaloosa v. Fair, 232 Ala. 129, 167 So. 276; Carraway v. 
Smith, 218 Ala. 412, 118 So. 758; Bromley v. Birmingham Mineral R. Co., 95 Ala. 
397, 11 So. 341; Cooper v. Agee, 222 Ala. 334, 132 So. 173: Brown Funeral Homes 
& Ins. Co. v. Baugh, 226 Ala. 661, 148 So. 154; Koger v. Roden Coal Co., 197 Ala. 
473, 73 So. 33. 

Each case turns upon its own peculiar facts, and other cases are helpful only 
hy way of analogy. Of the authorities above noted, perhaps that of Cooper v. 
Agee, to which brief reference will hereinafter be made, is more nearly in point. 

As to the facts we need indulge in no detail discussion. Plaintiff’s intestate on 
the night of May 4, 1935, was found in a dying condition by passersby on the high- 
way about eight miles from Huntsville, lying beside the road, his feet just off the 
road, hangine over the curb, in the ditch. Defendant Moore’s truck was some 
twenty or thirty feet beyond, and his driver, Jackson, was present, with evidence 
tending to show deceased was first in the ditch, and had been pulled out bv 
Jackson to the side of the road. The truck is referred to as a “dual wheel 
trailer” with sideboards about four feet high from the bed of the truck, and extend- 
ing out to the edge of the fenders or a little beyond. Deceased had heen struck 
on the back of the head. The surface of the road (thirty-five feet in width) was 
gravel, except about eighteen or twenty inches along the edge of the ditch. The 
ditch on the right of the road was two feet wide and fifteen or cighteen inches 
deep. The imprint of the body of deceased was in the ditch, also blood, brains 
and hair. The hair was gray, and resembled that of deceased. 

And from the tracks, identified as those made by deceased, the jurv could 
reasonably infer from the proof that deceased, at the time he was struck from 
the rear, was walking just off the gravel part of the road and near the ditch. It 
had rained the night before, and some of the witnesses testified as to the location 
of dual wheel tracks discovered on the surface of the road, which at that time 
was wet. Where was located the blood in the ditch and along its bank, these 
dual wheel truck tracks were about eighteen inches from the edge of the ditch, 
and these tracks continued on from this place. Two places indicated a slide of 
the wheels by application of brakes just eight or ten feet from the place of the 
accident, and again some twelve or fifteen feet further and beyond. Defendant's 
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truck was traveling away from Huntsville, and deceased was walkisig in the same 
direction; that is, such may be reasonably inferred from the proof. These dual 
wheel truck tracks were examined some thirty or forty feet back towards Hunts- 
ville, with no indication of a sliding of the wheels before the point of the accident. 
‘They started about two feet from the edge of the ditch, and varied little up to the 
place of the accident where the wheels made a short curve, and the witness states 
there were no other tracks along the right-hand side of the road next to the ditch, 
other than those mentioned. And these wheel tracks for a distance of ten steps 
back were about eighteen inches from the edge of the ditch and off the gravel. 

There was a hole on the back of the head of deceased “a little longer cross 
ways than * * * up and down,” and on the “left side of the center of the head,” 
as testified to by one witness, though conflicting with the statement of another 
witness in this particular. 

The tracks of a human being along the side of the road and near the ditch 
came closer to the edge as they approached the scene of the accident, and the last 
step made the dirt fall off in the ditch and crumble. 

Defendant Jackson, answering plaintiff’s interrogatories, testified as to his 
operation of the truck on this night going away from Huntsville, and that he did 
see deceased at one time within a few feet of the truck, but does not know the 
truck struck him; that the surface of the highway was gravel, and he does not 
remember operating the truck over twenty miles per hour, and could have stopped 
within fifteen feet at any time; that his brakes and lights were in good condition; 
that he could see “down the road ahead of him about the distance one can usually 
see with good lights.” 

And when Jackson’s answers are read in the light of the inquiries to which they 
responded, we think a proper and reasonable interpretation thereof is to the effect 
that he saw deceased while he was yet walking, and not prone upon the ground 
as counsel argue. We think this the natural construction of the language used, 
and is therefore entirely justified here. Recalling the fact that Jackson had stopped 
his truck only a few feet beyond, was present immediately following the accident 
and rendering assistance, the jury may very reasonably have inferred that deceased 
was struck by the truck driven by Jackson, and that Jackson so realized it at the 
time, though not conscious at the very moment of impact that he had run against 
deceased. 

[4] The fact there was no eyewitness does not present an insuperable obstacle, 
if proven circumstances suffice, for it is well established that both the cause of 
an injury and the question of actionable negligence may be established by cir- 
cumstantial evidence, with the qualification, recognized by the authorities, that the 
circumstances must be proven and not themselves presumed. Mobile & Ohio R. 
Co. v. Hedgecoth, 215 Ala. 291, 110 So. 44. 

[5] Here the circumstances are proven, and not presumed. And from this 
circumstantial proof, we think it clear enough that it may be reasonably inferred 
plaintiff’s intestate was struck and killed by defendant Moore’s truck, driven by 
defendant Jackson, on the night of the accident. We think the proof “points to 
plaintiff's theory of causation, indicating a logical sequence of cause and effect.” 
Georgia Power Co. v. Edmunds, supra. 

[6-8] And we reach a like conclusion upon the matter of actionable negligence. 
Plaintiff’s intestate was in the lawful and prudent use of the highway, the evidence 
tending to show he was walking on the edge of the roadway and off the gravel 
surface very near the ditch. He was of course not a trespasser, and the driver 
of a truck was under duty to keep a lookout for those also using the highway, each 
owing the other the duty to exercise reasonable care. Cooper v. Agee, supra; 
Harrison v. Mobile Light & Railroad Co., 233 Ala. 393, 171 So. 742. 


[9, 10] A motorist, as held in the Agee Case, supra, must exercise due care 
to anticipate the presence of others on the highway, and not injure him upon becom- 
ing aware of his presence, and is chargeable with knowledge of what a prudent 
and vigilant operator would have seen, and is negligent if he fails to discover 
a traveler whom he could have discovered in time to avoid the injury in the exer- 
cise of reasonable care. 

{11] Here the operator saw deceased within a few feet of the truck. From 
the proof the jury could reasonably infer deceased was walking off the gravel 
surface of the road, and the operator driving to the extreme right saw him, but 
too late, as the circumstances indicate an application of brakes beyond, and not 
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at or before the place of the accident. It may be infered also that the operator 
did not take into account the raised body of the trailer, and its extension to, and 
perhaps even beyond, the fenders of the vehicle, and that such protruding body 
or some portion thereof struck and killed plaintiff’s intestate. And we think the 
jury could infer from the circumstantial proof that Jackson, the operator of the 
truck, by the exercise of proper care and prudence, could have seen deceased in 
ample time to have avoided striking him, as his lights were in good condition, and 
his speed such as to bring the car to a stop within a few feet. They may have 
inferred, therefore, negligence on the part of the operator in failure to discover 
deceased in time to have averted the fatal injury. 

As to Cooper v. Agee, supra, plaintiff insists, upon the question of negligence, 
that the doctrine of res ipsa loquitur, given application in that case, is applicable 
here. But resort to that doctrine is not essential to plaintiff's case, and its consid- 
eration may well be here pretermitted, as we are persuaded from the proof offered 
under all the circumstances a jury question was made out as to the negligence of 
the operator of the truck. The affirmative charge was, therefore, in our opinion, 
erroneously given. 

[12] Defendant Moore made application to the Public Service Commission 
for permit to operate as a contract carrier under the terms of the Act of October, 
1932 (General Acts 1932, Special Session, p. 185; section 6270 [115] et seq., 1936 
Cumulative Supp. to Michie’s Code of Alabama 1928), and executed bond with 
Lumbermen’s Mutual Casualty Company, joined as a party defendant in this suit. 
McWhorter Transfer Co. v. Peek, 232 Ala. 143, 167 So. 291; Fidelity & Casualty. 
Co. v. Jacks, 231 Ala. 394, 165 So. 242; Service Stages v. Central Surety & Ins. 
Co., 231 Ala. 417, 165 So. 248; McWhorter v. Williams, 228 Ala. 632, 155 So. 
309. The policy bears the indorsement of the commission, that it was written in 
pursuance of the above-cited act, and is to be construed in accordance with its 
terms. Fidelity & Casualty Co. v. Jacks, supra. Both Moore’s permit, and the 
insurance policy issued, give description of a truck conforming to that driven by 
Jackson on the night of the accident. It was loaded with ear corn, and was 
heing operated by Jackson for defendant Moore, and within the radius of the 
territory described in the permit and the policy. 

And in answer to interrogatories Moore stated that he was the owner of the 
truck (describing it), and that at the time of the accident it was being operated by 
him or his agent under a permit and certificate of convenience duly issued, and 
that he had complied with the laws of this state in filing bond or insurance policy, 
duly approved, for the protection of the public against damages sustained. The 
policy issued by defendant Lumbermen’s Mutual Casualty Company was in evidence. 
Defendants offered no proof of any character. 

But for the insurance company the insistence is the proof was insufficient to 
sustain the averments of the complaint that defendant Moore was operating the 
truck at the time as a contract carrier, citing American Fidelity & Casualty Co. v. 
Werfel, 231 Ala. 285, 164 So. 383; Hood v. State, 26 Ala.App. 507, 162 So. 541, here 
reviewed and reversed in Hood v. State, 230 Ala. 343, 172 So. 543; Smith v. State, 
23 Ala.App. 75, 120 So. 479; 42 Corpus Juris 646. 

But these authorities bear little analogy to the instant case, and need no sepa- 
rate discussion here. . 

[13] We think it clear enough the proof above outlined on this question makes 
out a prima facie case of liability, and if any reason appears against recovery as 
to the insurance company, it is defensive matter. 42 Corpus Juris, 

We therefore conclude there was error to reverse in giving the affirmative 
charge as to defendant insurance company as well as the other defendants. 

Let the judgment stand reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


EMPLOYERS INS. CO. OF ALABAMA, Inc. v. DIGGS. 1 Div. 950. 
Supreme Court of Alabama. May 13, 1937. 
Rehearing Denied June 24, 1937. 


175 Southern Reporter 344, 
1. PLACE OF INJURY. 
Plaintiff’s testimony as to where he was when hurt held inadmissible as 
irrelevant in action against surety on bond of motor vehicle carrier for amount of 
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judgment, rendered against latter by court of another State, for injuries to plaintiff ; 
such judgment, certified under federal statute and introduced in evidence, being 
conclusive of such matter (Gen.Acts 1932, Ex.Sess., pp. 178, 180, 185; 28 U.S.C.A. 
§ 687). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. CO-OPERATION. ; ; . 

Question of nul tiel record in action for debt on judgment indemnified by 
defendant surety on judgment debtor’s bond as motor vehicle carrier, coverage of 
liability policy, and nonco-operation of insured, or waiver thereof after knowl- 
edge, were presented under general issue. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. NOTICE OF ACCIDENT. . 

Notice of accident, given insurer by insured, as required by motor vehicle 
carrier's liability insurance policy, held admissible in evidence in action against 
insurer on judgment against insured for injuries to plaintiff (Gen.Acts 1932, 
1932, Ex.Sess., pp. 178, 180, 185). 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

4. COVERAGE. von ; ; 

Personal injuries liability indemnity bond, given by motor vehicle carrier under 
permit from state to operate therein, followed automobile covered thereby and its 
driver in discharge of his duties within line and scope of his agency (Gen.Acts 
1932, Ex.Sess., pp. 178, 180, 185). , 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. COPY OF POLICY. woh rs 

Photostatic copy of insurance policy, indemnifying motor vehicle carrier against 
loss because of liability for personal injuries, and duly certified indorsements 
thereon, held admissible in evidence in action against insurer on judgment against 
insured for injuries to plaintiff (Gen.Acts 1932, Ex.Sess., pp. 178, 180, 185). 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 

7. JURISDICTION. sar 

Jurisdiction of court of foreign state cannot be litigated in action against surety 
on motor vehicle carrier’s bond for amount of judgment, rendered by such court 
against carrier and driver of its automobile, for injuries to plaintiff; such judgment, 
properly authenticated, being final (Gen.Acts 1932, Ex.Sess., pp. 178, 180, 185). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

8 JUDGMENT. : 

Final judgment against defendants in personal injury suit becomes conclusive 
evidence of their negligence, damages sustained by plaintiff, and amount thereof, 
as respects insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

9. IDENTIFICATION. 

Indorsement of motor number of insured automobile and driver’s name on 
liability insurance policy, issued to motor vehicle carrier, and insured’s report of 
accident, made part of defendant’s answers to interrogatories in action against 
insurer on judgment against insured and driver for injuries to plaintiff, made 
identity of vehicle and driver uncontroverted fact questions, so as to warrant 
general affirmative charge for plaintiff (Gen.Acts 1932, Ex.Sess., pp. 178, 180, 185). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

10. EVIDENCE. 

Report of accident, signed by motor carrier corporation, to which liability 
insurance policy requiring such report to insurer was issued, and made part of 
latter’s answers to interrogatories in action for amount of judgment against 
insured and driver of insured automobile for injuries to plaintiff, showed perti- 
nent facts stated therein as to a motor number and identity of automobile, driver's 
name, and time of injury, though evidence did not disclose who affixed corpor- 
ation’s signature (Gen.Acts 1932, Ex.Sess., pp. 178, 180, 185). 

(For other cases, see Insurance, Dec. Dig. § 665{7].) 

Appeal from Circuit Court, Mobile County; J. Blocker Thornton, Judge. 
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Action on a policy of automobile liability insurance by Holster Diggs against 
the Employers Insurance Company of Alabama, Incorporated. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

Vernol R. Jansen, of Mobile, for appellant. 

Smith & Johnston, of Mobile, for appellee. 

THomMaAS, Justice. 

The suit was to enforce suretyship founded on judgment for damage. The 
trial was had on count B. 

Thé judgment against the Gulf Coast Motor Express, Inc., and C. C. Couvillon 
was had in Mississippi for $8,000, which was reduced in the amount of $3,000 by 
remittitur of damages; this sum not being paid, suit was brought in the circuit 
court of Mobile county, Ala., against surety on bond as a common carrier by motor 
vehicle under permit from this state. Gen.Acts Ala.1932, Ex.Sess., pp. 178, 180, 185. 

[1] The plaintiff as a witness in his own behalf, was asked, by defendant: 
“Where were you when you were hurt?” Plaintiff objected to the question, stating, 
“IT do not see what that has got to do with the judgment of the court over there. 
The judgment of the court over there is conclusive of the matter, and we cannot 
try the case over.” The court sustained said objection and the defendant duly 
reserved an exception to the ruling. In this ruling of the court there was no error. 
Employers Ins. Co. v. Brock, 233 Ala. 551, 172 So. 671. 

The judicial proceedings of said cause in Mississippi, certified to under the 
act of Congress (28 U.S.C.A. § 687), were duly introduced in evidence over the 
objection and exception of defendant. 

The questions of (1) negligence and liability therefor, (2) damages and the 
amount thereof, were settled by the first trial, which was founded on the same 
facts here presented by the defendant assured. 

[2] The question of fact is presented by thhe pleadings of: (1) Nul tiel record 
in this action for debt on judgment indemnified, (2) the coverage of the policy; 
(3) nonco-operation or the waiver thereof after knowledge. These matters are 
presented in the suit on the judgment against the surety, Employers Ins. Co. of 
Ala. v. Brock, supra, which may be, and were, presented under the general issue. 

[3] The contract of insurance contains, among others, the following provisions : 

“B. The assured shall give immediate notice with full particulars, in form 
asada’ by the Company, of any accident covered by this policy. * * * The 
Company shall have the right to settle any claim or suit at its own cost at any 
“ 

The assured shall not, unless at his own expense, pay or settle any claim, 
incur any expense or voluntarily assume any liability in respect to any accident 
covered by this policy * * *.” 

The insured must prove notice as required by the policy. This notice was 
given properly in evidence. Clements v. Preferred Acc. Ins. Co. (C.C.A.) 41 F.(2d) 
470, 76 A.1.R. 17; St. Louis Arch. Iron Co. v. New Amsterdam Cas. Co. (C.C.A.) 
40 F.(2d) 344: United States F. & G. Co. v. Yeates, 217 Ala. 150, 115 So. 174. 

The contract of insurance also contains the following provisions: 

“In consideration of the premium and of the Declarations forming a part 
hereof, Does Hereby Agree To insure the assured against the risks assumed here- 
under, while within the limits of the United States of America (exclusive of 
Alaska, the Hawaiian, Philippine and Virgin Islands and Porto Rico) and 
Canada subject to the agreements herein set forth.” 

“TI. Against loss and/or expense arising or resulting from claims upon the 
assured for damages by reason of his legal liability on account of bodily injuries 
and/or death accidentally suffered, or alleged to. have been suffered, by anv person 
or persons not hereinafter excepted, due to the ownership, maintenance, and/or 
use (including the carrying of goods thereon and the loading and unloading thereof 
if insured under this policy as a commercial automobile) of the autombolie 
described herein, provided such accidents or alleged accidents occur while this 
policy is in force. * * * 

“IT. Against loss and/or expense arising or resulting from claims upon the 
assured for damages by reason of his legal liability on account of damages to or 
destruction of property of every description (except, however, property of the 
assured or property in the custody of the assured, or property which is rented or 
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leased by the assured or property carried in or upon any automobile of the assured) 
caused, or alleged to have been caused, by an accident due to the ownership, main- 
tenance and/or use (including the carrying of goods thereon and the loading and 
unloading thereof if insured under this policy as a commercial automobile) of 
the automobile described herein, including the resultant loss of use of such property 
damaged or destroyed, provided such damage or destruction occurs while this 
policy is in force.” 

The contract of insurance also contains a provision “to defend” the assured 
against the terms of financial responsibility laws, as follows: 

“V. To construe the insurance granted by this policy to conform to the law of 
any State of the United States or of any province of the Dominion of Canada, in 
effect while this policy is in force, by which such insurance is required as proof of 
Financial responsibility prerequisite to the granting or continuance of authority 
* * * to operate a motor vehicle on the highways of such state or province. This 
paragraph shall apply to the insured automobile while being operated in such state 
or province and shall be effective only to the extent of the coverage and the limits 
of liability required hy such law, but in no event in excess of the limits of liability 
stated in this policy.” 

The exceptions from coverage are contained in paragraph E of the policy 
of insurance, and among them are: “* * * (f) being used for rental or livery 
purposes or for the carrying of passengers for a consideration, actual or implied.” 
The policy further states that it does not cover any accident while the auto- 
mobiles are “being used elsewhere than within the confines of the United States 
and Canada.” 

In the recent decision in United States Fidelity & Guaranty Co. v. Hearn, 
233 Ala. 31, 170 So. 59, the last-quoted provisions, and that of the liability of 
surety to defend the pending suits, were defined and applied. 

The application for the msurance made by Gulf Coast Express, Inc., in 
items 6, 7, and 9, states the domicile or storage places of the vehicle in question; 
that such automobile will be principally used in the city or town (and its vicin- 
ity) of New Orleans, La. to Baton Rouge, La., New Orleans, La., to Mobile, 
Ala., and for the use stipulated. The extent of limitation in the amount of 
liability is stated in items 11 and 12. The judgment final with remittitur was 
within that limit of the amount of liability under the policy. 

One of the indorsements on the policy, which is the subject of this suit is as 
follows: “Endorsement attached to policy dated 7:06 P. M. July 7, 1934, to 
cover Item 20, C. C. Couvillion and/or Gulf Coast Motor Express is amended 
to become effective as of 7:06 P. M. June 7, 1934, and the motor number of the 
truck covered is amended to be 4099289. Endorsement attached to policy dated 
7:06 P. M. July 7, 1934, to eliminate Item 17-C. C. Couvillon is also amended to 
(be) effective June 7th, instead of July 7th.” 

The car, by its proper number, was indicated in the report of the accident 
made by assured. 

Another indorsement on the policy reads as follows: 

“Public Liability and Property Damage for Motor Carriers Operating Under 
Alabama Permits. The policy to which this endorsement is attached is written 
in pursuance of, and is to be construed in accordance with, an Act of the Legis- 
lature of Alabama approved October 28, 1932 (H. B. 113), and the reasonable and 
legal rules and regulations of the Alabama Public Service Commission adopted 
thereunder and applicable hereto. The policy is to be filed with the State in 
accordance with the statute. 

“In consideration of the premium stated in the policy to which this endorse- 
ment is attached, the insurer hereby insures the motor vehicles described in the 
policy and any motor vehicle substituted therefor, but not additional motor 
vehicles, and agrees to pay within the limits of the policy or any endorsement 
attached thereto any final judgment for personal injuries, including death 
resulting therefrom suffered by any persons (other than the insured or his 
employees, passengers of, or the shippers of freight by such carrier) and/or 
damage to property (but excluding property of the assured or property desig- 
nated as ‘cargo’ received for shipment or in transit) for which the carrier may 
be liable by reason of the operation of any motor vehicle subject to the pro- 
visions of said Act and operated by the assured pursuant to a permit issued to 
the assured under said Act, and further agrees that upon its failure to pay any 
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such final judgment, said judgment creditor may maintain an action in any court 
ot competent jurisdiction to compel such payment. 

“No condition, provision, stipulation or limitation, contained in the policy or 
any other endorsement thereon, nor the violation of any of the same by the 
insured shall affect in any way the right of any person (covered under this pol- 
icy) injured in person or property to recover damages recoverable under this 
policy, or relieve the insurer from the liability provided for in this indorsement, 
or from the payment to such person of any such judgment, to the extent and 
in the amounts set forth in the policy. 

“This policy shall not be cancelled or otherwise terminated at any time prior 
to its expiration for any reason until there has been filed with said Commission 
by the insurer written notice to such effect at least fifteen days prior to the 
date of such termination or cancellation. This provision shall be deemed to be 
a part of the policy and no provision thereof and no agreement between the 
parties thereto shall operate to void the same. 

“Attached to and forming a part of policy No. A-8466 issued by Employers 
Insurance Company to Gulf Coast Motor Express, Inc. et al.” 

Indorsement No. 3 contains, among other things, the following: 

“The policy to which this endorsement is attached is written in pursuance 
of and is to be construed in accordance with an Act of the Legislature of Ala- 
bama approved June 19, 1931, known as the ‘Alabama Motor Carrier Act of 
1931’, and the reasonable and legal rules and regulations of the Alabama Public 
Service Commission adopted thereunder and applicable hereto. The policy is to 
be filed with the State, in accordance with said statute. 

“In consideration of the premium stated in the policy to which the endorse- 
ment is attached, the insurer hereby insures the motor vehicle described in the 
policy * * * and agrees to pay within the limits of the policy or any endorse- 
ment attached thereto (and) final jyglgment for personal injuries, including death 
resulting therefrom suffered by any person other than the insured or his employ- 
ees and/or damages to property, * * * and further agrees that upon its failure 
to pay any such final judgment, said judgment creditor may maintain an action 
in anv court of competent jurisdiction to compel such payment.” 

{4, 5] The application for ,a permit to operate in Alabama, and the bond 
pursuant thereto, were issued under the provisions of the Motor Carrier Act of 
Alabama, Gen. Acts 1932, Ex.Sess., pp. 178, 180, 185. 

The application for and the issuance of permit show the operation in and 
from this state. The indemnity given under the permit from the state followed 
the car and its driver in the discharge of his duties with the car and within the 
line and scope of the agency. Mosley v. Teche Lines, Inc., 232 Ala. 110, 166 
So. 800. A photostatic copy of the policy of insurance, together with indorse- 
ments, duly certified, were offered and properly admitted in evidence. The record 
recites : 

“The defendant requested the court to again rule on the proffer of pleas filed 
by the defendant. Counsel for the plaintiff stated: ‘There have been no amend- 
ments to Count B.’ The court denied the motion for leave to file these pleas 
and the defendant reserved an exception to the ruling of the court. 

“Counsel for the defendant stated: ‘In order that the record may be clear 
on that, I just want to call Your Honor’s attention to the fact that the policy 
which he has offered in evidence here contains endorsement No. 3 which is the 
endorsement set up in the pleas and referred to in pleas 2 and 3 which have been 
filed, and we want to refile those pleas in order to meet the evidence which he 
has introduced.’ Counsel for the plaintiff stated: ‘They know what the policy 
was, and had a year to file the pleas, and come in here on the day of the trial 
***°* The court stated: ‘Mr. Burton, I have been engaged in noting a motion 
to refile pleas to Count B on the docket: I will hear you now in the other 
matter, which you said you wanted the record straightened out on.’ The Counsel 
lor the defendant stated: ‘We want the record to show the pleas which had 
been filed, and which Your Honor has disallowed. I think your Honor under- 
stands what we are driving at, that we want to file pleas in order to meet evi- 
dence which has now been introduced in trial of the case, and we want leave 
to refile those pleas in order to meet the evidence. I understand you deny us 
the right to do that?’ The Court answered, ‘yes, sir... Whereupon the defend- 
ant reserved an exception to the ruling of the court. Defendant rested.” 
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{6] Counsel stated that an oral motion was made which withdrew all counts 
except count B. Defendant attempted to refile pleas 2 and 3, which the court 
would not permit. 

The court had set the case for trial but on November 2, 1936, at the request 
oi the defendant, continued the date of trial to November 20, 1936. The record 
shows that “defendant, instead of filing the plea according to the rules of this 
Court, waited until Nov. 18th, 1936, when the plaintiff has in court numbers of 
witnesses from Mississippi and from New Orleans, Louisiana, and the effect of 
the filing of the pleas would be to compel a continuance of the cause.” This 
action was within the sound discretion of the court. Louisville & N. R. Co. v. 
Wynn, 166 Ala. 413, 51 So. 976; Roden et al. v. Capehart, 195 Ala. 29, 70 So. 756, 
757. We find no abuse of discretion by the trial court in such ruling. More- 
over, the matter of the coverage of the policy was available to defendant under 
the general issue (Huntsville Knitting Mills v. Butner, 200 Ala. 288, 76 So. 54), 
as the case was tried. 

It is the allegation of plaintiff, as shown in count B, that the motor vehicle 
operated by C. C. Couvillon was covered by the policy of insurance, that noticé 
ot the filing of the suit was given the insurance company, and it defended the 
cause. To prove the complaint, the policy furnished by defendant in answer to 
interrogatories propounded under the statute (Russell v. Bush, 196 Ala. 309, 71 
So. 397); certified copy of policy and indorsements filed with the Alabama Pub- 
lic Service Commission; the report of the accident attached to the answer of 
interrogatories; the testimony of Holster Diggs that he was the plaintiff in suit, 
is the owner of the judgment, and is unpaid; the testimony of the clerk of the 
circuit court and statement that costs were paid by defendant here—were intro- 
duced in evidence. Indemnity Co. of America v. Bollas, 223 Ala. 239, 135 So. 174. 

The defendant objected and moved to exclude “each portion of the fore- 
going documents and certificates, separately amd severally” on grounds assigned. 
The court overruled the motion and the defendant reserved an exception. It is 
recited in the record: 

“The plaintiff thereupon read portions of these documents and certificates 
tc the jury, after making the following statement: 

“‘T won’t attempt here at this time to read all of the documents, except the 
judgment of the Court entered on the 26th day of March, 1935.’ 

“The plaintiff offered in evidence answers of the defendant to interrogatories 
prepounded by the plaintiff, whereupon the defendant, through his attorneys, 
stated: ‘We ask opportunity to renew our objection to each question as the 
answer is offered in evidence.’ Counsel for the plaintiff stated: ‘That was passed 
on at one time. We had it up here two or three times, but we have no objection.’ 

“The court asked: ‘Do you want the Jury excused?’ The defendant answered 
‘No, sir’ and stated that the objections were passed on when ‘they were made, 
but these objections were not in the record. The court stated: ‘I will hear your 
objections now.’ 

“The defendant thereupon read the questions and stated the objections to 
the questions.” 

The interrogatories propounded contained, among others, the following 
questions: 

“*Please state whether, or not, the Gulf Coast Motor Express, Inc., made 
a report of an accident which occurred on or about July Ist, 1934, wherein the 
plaintiff, Holster Diggs, received bodily injuries? The defendant objected to 
this question on the ground that it called for irrelevant, incompetent and imma- 
terial testimony, that it called for the conclusion of the witness, for hearsay 
testimony, and for the contents of a confidential report and on this further 
ground that any statement made by the Gulf Coast Motor Express, Inc. would 
not be binding on this defendant; that it is secondary evidence. 

“‘Tf so, please state the time and place of said accident. The defendant 
objected to this question on the ground that it called for irrelevant, incompetent 
and immaterial testimony, for the conclusion of the witness, for hearsay testi- 
mony, and for a confidential report or statement made by another person, which 
would not be binding on this defendant. 

“Please attach hereto a true and correct copy of said report.’ The defend- 
ant objected to this question on the ground that it called for irrelevant, incom- 
petent and immaterial testimony, for a conclusion of the witness, for hearsay 
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testimony, for a report of statement made by a person which would not be bind- 

ing on this defendant, for hearsay evidence, for secondary evidence and for the 

contents of a report. 

“‘Who was driving the truck involved in said accident?’ Was not objected 
° 


to. 

“Was the said truck covered by the insurance policy, the property of the 
Gulf Coast Motor Express, Inc?’ Was not objected to. 

“Please state the relation of C. C. Courvillon to the Gulf Coast Motor 
Gulf Coast Motor Express, Inc.?’ Was not objected to. 

“*Please give the name, year model, license number, motor number, serial 
nuniber, and capacity of the truck in said accident.’ (Was not objected to.)” 

And further answering interrogatories, defendant’s Secretary and Treasurer, 
said: 

“1. (a) Yes. (b) October 6th, 1933. (c) One year. (d) Yes. See Policy hereto 
attached. (e) Duplicate of policy attached. Under terms of said policy, it covers 
the Gulf Coast Motor Express, Inc., and also the terms and conditions of said 
policy are so extended as to be available in the same manner and under the 
same conditions as they are available to said Gulf Coast Motor Express, Inc., to 
any person or persons legally operating any of the automobiles described in the 
declarations of said policy. (f) Copy of policy is attached and same is the best 
evidence and justly sets forth the losses and damages against which the Gulf 
Coast Motor Express, Inc., and the drivers are insured. (g) Yes. (h) The 
attached policy shows the amount of coverage. (i) The policy insures the 
assured against loss arising or resulting from claims upon the assured for dam- 
ages by reason of legal liability on account of bodily injury and/or death acci- 
dentally suffered by any’ person or persons not excepted, due to the ownership, 
maintenance and/or use of the automobiles described on the policy while same 
was being operated within and under the terms of said policy. (j) Yes. (k) 
Policy requested is hereto attached and made a part hereof. 

“2. (a) Yes. (b) July Ist, 1934, about seventeen (17) miles south of Bay 
St. Louis, Mississippi, at eleven (11) o’clock P. M. (c) Defendant states that 
neither it nor any of its agents know of its or their personal knowledge if said 
truck af the time of the accident, was being operated as a common carrier of 
freight, but assured claims that it was. (d) For answer to question ‘c’ of inter- 
rogatory number Two (2). (e) Defendant says that neither it nor any of its 
agents know of its or their personal knowledge whether C. C. Courvillon was 
driving the truck, but it was reported to them that he was. (f) A true and cor- 
rect copy of accident report is hereto attached and made a part hereof.” 

Among the exhibits was the following: 


Name of Policyholder Gulf Coast Motor Express, Inc. Policy No. 

Address 1155 Constance City New Orleans Prom NOQvecsé cane 

Make of Year 1934 Type truck & Motor Serial No. 

Automobile Chevreolet trailer No. 4099289 9PB 2-4683 

Date of Accident July Ist, 1934 Hour 11 Day or Night? Night. 

Place of Accident 17 south of Bay St. Louis, Miss. 

Name of Driver of Policyholder’s Auto C. C. Couvillion Address 1526 
France St. 

Telephone No. ...... Have you driver’s license? Yes. 
Have you made claim against 
other party No. If so, who is your attorney? 
Is this your first, second, or third accident? 


If Injured, 
answer Yes or 
Age and re- No here and 
lationship to give details on 
Persons IN Nam: Address Policyholder separate sheet. 
AUTOMOBILE 1. 
of Policy- 2 
holder. 
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If injured, 
answer Yes or 
No here and 
Name Address Age and re- give details on 
lationship separate sheet. 
Persons IN 
other AUTO- 
MOBILE (S) . Emily Diggs. 2022 Sixth Yes. 
involved in . Hester Diggs. 1529 Saratoga ~ Yes. 
accident. . H. Diggs. 2022 Yes. 
. Ruby Grass 1813 Toledano Yes. 
(Name and Coudray 
address of Annis Houze 1529 Saratoga 
driver) Dudley Barnes 2010 Philip 


Persons NOT IN AUTOMO- 
BILE (S) involved in accident 
who claim to be injured. 


(Give details on diagram sheet as to where they 
were at time of accident—street, sidewalk, etc.) 


Damage to Automobile or 
Other Property OF POLICY- 
HOLDER with name, etc., of 


property causing the damage. 


Damage to Automobile’ or Dudley Barnes—221 Phillip St. 
Other Property NOT OF 

POLICYHOLDER, with name 

and address of owner. 


WITNESSES 
If witnesses were occupants of 


your car mark X after their 
names, 


Dated, July 5, 1934 Signed Gulf Coast Motor Express, Inc. 
Form 1001 (over) Policyholder or Representative. 


[7-9] The insistences of appellant are catalogued by his assignments of error 
and insisted upon in brief, viz.: Identity of vehicle, (2) insufficiency of evidence 
showing jurisdiction of the circuit court of Mississippi, (3) that Couvillon at the 
time of the accident operated a vehicle covered by the policy. The question ot 
jurisdiction of the Mississippi court cannot be litigated here. Properly authen- 
ticated, the Mississippi judgment became final. Flack v. Andrews, 86 Ala. 395, 
5 So. 452. That is to say, a final judgment becomes conclusive evidence of the 
fact of negligence, damages, and the amount thereof. There is no insistence 
here of nul tiel record. The indorsement of the policy and that of the report 
of the accident, made a part of the defendant's interrogatories, are in evidence, 
and made the case of identity of the vehicle and that it was driven by Couvillon, 
facts, and uncontroverted questions for the jury. And the general affirmative 
charge given by the court was warranted on such uncontradicted evidence, 11 
there was no error in the admission of the report hereinabove set out. Ohio Cas. 


Ins. Co. v. Beckwith (C.C.A.) 74 F.(2d) 75. . 
{10, 11] As to that phase of the case, the answer of defendant to inter- 
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rogatories made the report to the defendant a part of its answer returned by it 
under the statute. It is true that this report is signed by the Gulf Coast Motor 
Express, Inc., and the evidence does not disclose who affixed the signature of 
such corporation. However, it was the corporation to which insurance issued, 
and it was made or became a part of defendant’s answer. Therefore, the perti- 
nent facts therein as to number, identity of car, the name of the driver, the time 
of the injury, are shown. Fidelity & Casualty Co. v. Raborn (Ala.Sup.) 173 So. 
402, and authorities. This reference to the report and its incorporation in 
defendant’s answer did not make the same subject to the rule against “hearsay” 
evidence. Jackson v. Vaughn, 204 Ala. 543, 86 So. 469. It was the declaration 
of the assured to the surety, who thereafter made it competent evidence by 
incorporating it as a part of its answer as defendant in this suit, and it was in 
the discharge of its contract duty as assured to forthwith report accidents or 
claims to the surety. 

It would result from this that the general affirmative instruction requested 
by the plaintiff was properly given by the trial court. 

The judgment of the circuit court is affirmed. 

Affirmed. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


DEAN v. NIAGARA FIRE INS. CO. et al. Civ. A. 3637. 

Appellate Department, Superior Court, Los Angeles County, California. 

_ May 28, 1937. 
68 Pacific Reporter (2d) 1021. 
2. TITLE. 

Under statutory provision that title to motor vehicle does not pass until 
transfer of registration and issuance of new certificate of ownership and 
registration card, owner or prospective owner of automobile is not prevented 
from validly contracting for insurance against perils of use dependent upon 
possession irrespective of status of registered ownership (St.1935, pp. 93, 118, 
§ 186). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. REPLACEMENT. ; 

Under automobile indemnity policy insuring against liability of owner occur- 
ring by reason of ownership of any automobile acquired by insured as “replace- 
ment” of automobile described in policy, as of date of delivery of “replacement,” 
evidence that injury to third party occurred as insured was driving “replace- 
ment” automobile not yet registered in his name, but so registered subsequent to 
accident, was sufficient to support finding that automobile was “delivered” to 
insured within contemplation of policy, notwithstanding statutory provision that 
no delivery should be deemed made until transfer of registration, since term 
“delivery” as used in policy signified handing over the physical possession and 
control of automobile (St.1935, p. 115, §§ 177-179; p. 118, § 186). 

(For other cases, see Insurance, Dec. Dig. § 665{1].) 


_ Appeal from Municipal Court of City of Long Beach, Los Angeles County; 
Fred Miller, Judge. 

Action by Fred S. Dean against the Niagara Fire Insurance Company, and 
another. Judgment for plaintiff, and the Fidelity & Casualty Company of New 
York appeals. 

Reversed and remanded. 

Jennings & Belcher, of Los Angeles, for appellant. 

James E. Pawson, of Long Beach, for respondent. 

SCHAUER, Judge. 

On September 12, 1935, plaintiff, who was then the owner of, and using in 
his business as a radio dealer and for pleasure, a certain 1934 Ford sedan auto- 
mobile, negotiated with defendant Casualty Company, and said defendant wrote 
a contract of insurance indemnifying plaintiff against various perils including 
liability for personal injury arising out of the use of the described automobile 
or a replacement thereof. Plaintiff owned and operated other automobiles with 
respect to which he was not insured by said defendant, and he had one other 
policy written by such defendant, but the same is not connected with this liti- 


gation, which is founded solely upon an alleged breach of the indemnity con- 
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tract first above mentioned and on which contract the said defendant Casualty 
Company, hereinafter sometimes referred to merely as defendant or appellant, 
is sole obligor. On December 4, 1935, plaintiff while driving a 1935 (sold as new 
January 6, 1936) Ford sedan was involved in an accident causing personal injury 
to a minor child resulting in litigation and an eventual cash settlement payment 
by plaintiff. Defendant upon demand having refused to provide for representa- 
tion or defense of plaintiff in the personal injury action brought by the minor 
and having not reimbursed plaintiff for the expenses sustained or liability dis- 
charged by him, this action was brought to recover damages for such defendant's 
alleged breach of contract in the premises, and from the judgment therein for 
plaintiff upon the verdict, as reduced by the court, the said defendant, Fidelity 
and Casualty Company of New York, appeals. 

[1] For the future guidance of counsel, their attention is directed to the fact 
that there is nothing in the rules of this court to prevent them from “submitting 
a detailed analysis of the automatic coverage clause of the policy, or any dis- 
cussion of the authorities,” as declared in Appellant’s Opening Memorandum, 
at page 8. 

The rule involved (section 3, rule 5 of Judicial Council Rules governing pro- 
ceedings in the Appellate Department, Superior Court) provides: “The points 
and authorities shall state concisely and separately the propositions of both law 
and fact relied on by the parties, with references by page and line, if possible, 
to the parts of the record supporting such propositions of fact and citation of 
the authorities for such propositions of law, but shall not contain quotations or 
extracts from the record or from legal authorities. No briefs shall be filed 
except by permission of the court.” While such rule directs that points and 
authorities shall not contain “quotations or extracts from the record or from 
legal authorities,” it manifestly does not, in letter or spirit, prohibit an adequate 
statement and analysis of the points to be presented, with the authorities sup- 
porting the same. Counsels’ misapprehension of the rule, however, has not here 
perceptibly impeded an adequate presentation of their points. 

[2, 3] Appellant urges first that the evidence is as a matter of law insufficient 
to support any judgment other than for defendant, in that it uncontradictedly 
appears that at the time of the accident out of which the liability arose plaintiff 
was driving an automobile (the 1935 sedan) which had not yet been registered, 
or reported to the motor vehicle department for registration, in his name, and 
that the 1934 sedan described in the policy remained registered as the property 
of plaintiff. Appellant cites various decisions, such as Schmidt vy. C. I. T. Corp. 
(1936) 14 Cal. App.(2d) 92, 57 P.(2d) 1016, holding in effect that the liability of 
the registered owner of an automobile for negligence in its permitted use con- 
tinues when it is placed in the hands of a putative purchaser until the formal- 
ities of transfer exacted of a transferror by the motor vehicle statute have been 
performed. Appellant argues that its responsibility as insurer in relation to the 
1934 automobile was co-extensive (within policy limits) with the liability of 
plaintiff as owner thereof and that the 1935 model did not “replace” the 
described 1934 car unless and until the registered title of the one had been trans- 
ferred from, and that of the other to, the plaintiff. Such contentions cannot be 
sustained. 

By the terms of the policy liability of the insured is not the test for respon- 
sibility of the insurer. By the contract plaintiff was insured against the peril 
involved here if it was alleged to have occurred “by reason of the use, owner- 
ship, or maintenance of any automobile described in the declarations,” and it 
was further provided that: 

“Third—A. Such insurance as is afforded by this Policy to each and every 
automobile covered thereunder and owned by the Named Insured shall also apply 
during the policy period to any other automobile, ownership of which is acquired 
by the Named Insured, * * * as of the date of delivery to him * * *. 

“(2) If the Company does not cover all automobiles owned by the Named 
Insured at the date of such delivery, the insurance shall be applicable only to such 
other automobile if it replaces an automobile described in this Policy * * * . 

“(3) The insurance afforded by this Policy shall automatically terminate upon 
the replaced automobile at the time of such delivery.” (Italics added.) 

Still further condensing and interpolating the foregoing language, but not 
altering its meaning in this case, we find that the material agreement is that “Such 
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insurance as is afforded by this Policy to each * * * automobile * * * owned by 
the Named Insured shall also apply * * * to any other automobile, ownership of 
which is [sometimes] acquired by the Named Insured, * * * as of the date [not 
of acquiring ownership but] of delivery to him,” and that, “If the Company does 
nut cover all automobiles owned by the Named Insured at the date [not of 
acquiring ownership but] of such delivery, the insurance shall be applicable only 
to such other automobile if it replaces an automobile described * * * and * * * 
shall automatically terminate upon the replaced automobile [not as of date depend- 
ent upon its transfer but] at the time of such delivery.” 

There is nothing in the policy to suggest or justify giving to the word “deliv- 
ery’ as used therein any meaning other than its ordinary one, which, in the 
context quoted, would signify a handing over of physical possession and control 
of the automobile. The fact that the Motor Vehicle Code (St.1935, pp. 93, 118) 
provides that (section 186), “No transfer of the title or any interest in or to a 
vehicle registered hereunder shall pass nor shall delivery of any said vehicle be 
deemed to have been made and any attempted transfer shall not be effective for 
any purpose until transfer of registration is made and the department has issued a 
new certificate of ownership and registration card,” except as therein provided, 
does not prevent the owner or prospective owner of an automobile from validly 
contracting for insurance against perils of use dependent upon possession irre- 
spective of the status of registered ownership. Golden Gate Motor Transport Co. 
y. Great American Indemnity Co. (1936) 6 Cal.(2d) 439, 445, 58 P.(2d) 374. 
Other sections .of the Motor Vehicle Code (for examples see sections 177, 178, 
179) mention delivery or transfer of possession of motor vehicles in a de facto 
sense, and it is obviously in that sense that the reference is made in the policy 
here involved. We are satisfied that the evidence is legally sufficient to support 
the implied finding that prior to the accident described in the complaint the 1935 
sedan had been “delivered” to plaintiff and that it had “replaced” in his use, as 
contemplated by the insurance contract involved herein, the 1934 automobile 
described therein. The evidence also establishes that plaintiff did acquire the 
legal status of registered owner of such 1935 model not later than January 10, 
1936; having acquired ownership of the car the insurance protection thereon, by 
the terms of the policy above quoted, attached as of the date of delivery of posses- 
sion whether that date was prior or subsequent to registration of title. 

(4, 5] The foregoing discussion disposes of all points predicated upon appel- 
lant’s interpretation of the policy as being controlled by provisions of the Motor 
Vehicle Code, but leaves entirely unanswered its assignment of prejudicial error 
in the failure of the court to give its requested instruction No. 8a, reading as 
follows: “If it was a fact that the automobile which plaintiff was driving at the 
time of the accident on December 4, 1935, belonged to H. O. Melone or the H. O. 
Melone Company and was being driven by plaintiff at the time of the accident 
simply to try the same out with an idea of its possible purchase, then your verdict 
shall be for defendant.” Such quoted proposed instruction correctly advised the 
jury as to their duty upon the hypothesized facts and was the only proposed 
instruction which directly stated their duty upon such specific assumption. The 
evidence in the record before us would well have supported a finding for defend- 
ant upon the very point covered by the refused instruction, which point was not at 
all adquately covered by any instruction given. In view of the conflict in the 
evidence upon the precise point postulated, we are unable to infer that the same 
verdict would have been returned had such instruction been given. The defendant 
was entitled to the requested instruction, or one clearly embodying the substance 
of the rule stated therein, and failure to give either deprived it of a substantial 
right. Berkovitz v. American River Gravel Co. (1923) 191 Cal. 195, 199, 215 P. 
675. “In a personal injury case [the rule is the same here] the plaintiff is entitled 
to a jury trial as a matter of right under the Constitution, and, if the jury is 
misdirected, we think this takes away a substantial right, and, unless the erroneous 
instruction was cured by other instructions, or the verdict rendered was the only 
verdict which the evidence would support, it would of course be prejudicial.” 
Bieser v. Davies (1932) 119 Cal.App. 659, 664, 7 P.(2d) 388, 390. Under the cir- 
cumstances appearing in the case at bar, the refusal to give the instruction requested 
was as much a deprival of right to appellant as was the giving of the erroneous 
instruction a denial of right to the appellant in the case last hereinabove cited. 
Under such circumstances defendant is entitled to a new trial. 
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Other errors complained of which are less consequential in effect, but which 
should not be repeated upon a new trial, include the giving of plaintiff's instructions 
No. 8, which is ambiguous and unintelligible, and No. 9, which is incomplete and 
suggestive of a greater burden upon defendant than may be properly charged to 
it, ignoring the duty to find for defendant in the event that the evidence seemed 
equally balanced. Whether the judgment upon the verdict as reduced by the court 
was still excessive as including an allowance for attorney’s fees not shown to be 
reasonable in amount or to have been actually paid [see 8 Cal.Jur. 747; Willson 
v. McEvoy (1864) 25 Cal. 169; Prader v. Grimm (1865) 28 Cal. 11; Elder y, 
Kutner (1893) 97 Cal. 490, 495, 32 P. 563; Nelson v. Kellogg (1912) 162 Cal. 621, 
623, 123 P. 1115, Ann.Cas.1913D, 759; Cook vy. Terry (1912) 19 Cal.App. 765, 768, 
127 P. 816; Soule v. U. S. F. & G. Co. (1927) 82 Cal.App. 572, 574, 255 P. 886], 
we need not here, and do not, decide as the same status of evidence and alleged 
excessive verdict thereon in respect to such item is not likely to appear upon 
another trial. 

The judgment is reversed, and the cause is remanded to the municipal court 
of the city of Long Beach for a new trial; appellant to recover its costs of appeal. 

Shaw, P. J., and Shinn, Judge pro tem., concur. 


MAMMINA v. HOMELAND INS. CO. Gen. No. 39209. 

Appellate Court of Illinois, Third Division, First District, June 30, 1937. 

Rehearing Denied July 12, 1937. 
9 Northeastern Reporter (2d) 437. 
1. RIGHT OF RECOVERY. 

An insured’s right of recovery on fire policy would be determined from con- 
tract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 146|1].) 

2. PROXIMATE CAUSE. 

Where efficient cause nearest loss is peril expressly insured against, insurer 
is not relieved from responsibility by showing that property was brought within 
peril by cause not mentioned in contract. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

3. COLLISION. 

Under policy insuring truck against loss “from fire arising from any cause 
whatsoever,” insurer was liable for full loss arising when truck collided with train 
and was destroyed by resulting fire. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from Municipal Court of Chicago; Frank M. Padden, Judge. 

Action by Ben Mammina, doing business under the name and style of Ben's 
Tri-State Motor Company, against the Homeland Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

William Feldman and Abraham Feldman, both of Chicago, for appellant. 

I. W. Kaufman, of Chicago, for appellee. 

HeseEL, Justice. 

This action by the plaintiff filed in the municipal court of Chicago was based 
upon a policy of insurance issued by the defendant insuring plaintiff’s truck against 
loss by fire. The case was tried and heard by the court, without a jury, and 
resulted in a finding and judgment against the plaintiff, from which judgment the 
plaintiff appeals. - 

From the facts it appears that on February 11, 1935, said automobile truck 
was run into by a locomotive of a Big Four Train, at or near Anderson, Ind., and 
the entire truck and the trailer were destroyed by fire resulting from the collision. 

It appears from the evidence heard by the court that on the day in question the 
truck of the plaintiff was driven by one Harold Hayden, who was accompanied by 
Joseph McCormick as a helper; that in crossing the tracks at the place in question 
the locomotive of what is designated the Big Four Train, struck the gas tank in 
the front end of the truck and instantaneously flames burst forth, the driver was 
i to death, and the helper was burned in and about divers portions of his 
ody. 
There is evidence by the plaintiff that the value of the truck as of February 
11, 1935, before the happening of the fire, was in the sum of $2,250. 
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A stipulation was entered into by the parties that the value of the wreckage 
after the collision was $100, and by this action the plaintiff seeks to recover the 
sum of $2,150 after allowing a credit for the value of the wreckage of $100, as 
stipulated. 

The defendant, in support of its contention, offered evidence upon the question 
as to what part of this truck was destroyed by the force of the collision and what 
part was destroyed by fire. The evidence of this witness was based upon photo- 
graphs of the wrecked truck taken shortly after the collision and the parts which 
were still at the place where the wreck occurred. 

During the course of the examination of the witness, the defendant sought his 
opinion of the value of the truck immediately after the collision and before the 
starting of the fire, on which subject the witness was qualified to testify. To 
this line of questioning plaintiff’s counsel objected and his objection was sustained 
by the court, upon the theory that it was for the court to decide whether the 
damage to plaintiff’s truck was caused by the collision or by fire. 

[1] From the contract of insurance, the right of recovery for this loss will 
be determined. 

The plaintiff contends that by the terms of this insurance policy, wherein it 
is provided that the defendant insured the plaintiff against loss “from fire arising 
from any cause whatsoever and lightning,” the defendant is bound. Defendant’s 
reply to this contention is that while it admits that under the policy of insurance 
in the instant case loss by fire is covered, even where the fire is caused by a collision, 
this fact does not dispose of the question as to what caused plaintiff's loss. 

The defendant calls our attention to the evidence which appears to establish 
the fact that the plaintiff’s truck collided with the train and subsequently caught 
fire and burned. 

The only evidence in the record introduced on the question of whether the 
damage was caused by the colilsion or by the fire is the testimony of defendant’s 
witness, and defendant again calls our attention to this testimony and urges that 
from this evidence it is clearly demonstrated that the plaintiff’s truck was 
completely demolished and destroyed as a result of its collision or impact with 
the train, and what was burned by the fire that followed was purely wreckage of 
the truck. 

The question here is whether by reason of the fire which followed the collision 
the defendant would be liable for the total loss suffered by the plaintiff where the 
contract of insurance provides for loss “from fire arising from any cause whatsoever 
and lightning.” 

The plaintiff offers the plausible suggestion that it is not unusual, when a 
truck or automobile is struck by another instrumentality, for a fire to ensue, and 
if it was the intention of the insurance company to avoid a loss of this kind, it 
certainly would have put in an exception in its policy. 

From the language used in this policy, where an automobile or motortruck 
is destroyed by fire, it is only reasonable to construe the contract as meaning that 
the insurance company assumes the burden of paying for the loss and that the 
defendant is bound by its policy of insurance. 

The defendant’s theory is that where there are two concurrent causes of a 
loss, and the damage done by each cannot be distinguished, the predominating effi- 
cient one must be regarded as the proximate cause of the loss. 

{2] The plaintiff relies largely on the case of Howard Fire Insurance Co. v. 
Transportation Co., 12 Wall. (79 U.S.) 194, 199, 20 L.Ed. 378, where there was 
a policy of insurance providing against all loss or damage, not exceeding the sum 
insured, that should happen to the property by fire, other than fire happening by 
means of any invasion, insurrection, riot, or civil commotion, or of any military 
or usurped power. It was held in that case that the insurers took the risk of 
fires caused by lightning, explosions, and collisions. The court said in its opinion: 

“It is true, as argued, that as the insurance in this case was only against fire, 
the assured must be regarded as having taken the risk of collision, and it is also 
true that the collision caused the fire, but it is well settled that when an efficient 
cause nearest the loss is a peril expressly insured against, the insurer is not to 
be relieved from responsibility by his showing that the property was brought within 
that peril by a cause not mentioned in the contract.” 

The court further said in this opinion: 

“In the case before us there is no exception of collisions, or fires caused by 
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collisions. It must therefore be understood that the insurers took the risk of all 
fires not expressly excepted.” 

The defendant seeks to qualify the opinion of the court in Howard Fire Insur- 
ance Co.' v. Transportation Co. supra, by enumerated facts, and quoting from 
Justice Strong, who delivered the opinion of the court, where he used this language: 

“As the influx of the water was the direct and necessary consequence of the 
collision, it is argued that the collision was the predominating, and, therefore, the 
proximate cause of the loss. The argument overlooks the fact, distinctly found, 
that the damage resulting from the sinking of the vessel was the natural and 
necessary result of the fire only. * * * Apart from that finding, the other findings, 
unquestionably of facts, show that neither the collision, nor the presence of water 
in the steamer’s hold was the predominating efficient cause of her going to the 
bottom. That result required the agency of the fire. It is found that the water 
would not have caused the vessel to sink below her promenade deck, had not some 
other cause of sinking supervened.” 

[3] The court then held that the fire was the efficient predominating cause, as 
well as nearest in time to the catastrophe. The terms used in the contract in 
question are not restrictive in any way, and when we consider this occurrence, the 
language is so broad that the insurance company in insuring the plaintiff to pay 
loss arising from any cause resulting in the fire, assumed the burden. Therefore, 
it would seem, without considering any of the other authorities cited, that the court 
erred in finding and in entering judgment for the defendant. 

Judgment reversed and cause remanded. 

Denis E. Sullivan, P. J., and Hall, J., concur. 


RICHARDSON et al. v. SUBSCRIBERS AT THE INTER-INSURANCE 
EXCHANGE OF THE CHICAGO MOTOR CLUB et al. 
Gen. No. 39331. 
Appellate Court of Illinois. First Division. First District. 
June 28, 1937. 
9 Northeastern Reporter (2d) 488. 
1. LIABILITY. 

Under policy insuring automobile owner, or one operating automobile with 
owner’s consent, against liability on final judgment, and containing no express 
provision for direct action by injured party, but providing that if insured were 
insolvent insurer would pay loss without indemnification, administratrix of pedes- 
trian killed by automobile driven by owner’s husband, who was insolvent, had 
direct right of action against insurer, since policy was a “liability policy,” and 
not an “indemnity policy.” 

(For other cases, see Insurance, Dec. Dig. § 591%4.) 


Appeal from Circuit Court, Cook County; Michael Feinberg, Judge. 

Action by Elizabeth M. Richardson, administratrix of the estate of William 
J. Richardson, deceased, etc., against Subscribers at the Inter-Insurance Exchange 
of the Chicago Motor Club, ‘and another, on an automobile liability policy covering 
an automobile owned by Ione Cannon Bovd. The automobile struck and killed 
deceased while it was being driven by George H. Boyd, the owner’s husband, and 
the administratrix recovered judgment against George H. Boyd for $5,000, after 
the owner died prior to the trial of the administratrix’ action against the owner 
and her husband. From a judgment for Elizabeth M. Richardson, as administratrix 
and as assignee of George H. Boyd, defendants appeal. 

Affirmed. 

Miller, Gorham, Wales & Adams and Herbert C. De Young, all of Chicago, 
for appellants. 

John A. Bloomingston, of Chicago, for appellees. 

Marcnert, Justice. (Publish abstract only.) 


T. M. CRUTCHER DENTAL DEPOT, Inc. v. AMERICAN 
INDEMNITY CO., Inc. 
Court of Appeals of Kentucky. June 8, 1937. 
106 Southwestern Reporter (2d) 621. 
3. REGISTRATION. 
Under automobile liability policy excluding liability for loss arising out 
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accidents involving automobiles registered in insured’s name, insurer was not 
liable for loss sustained by insured as result of accident involving automobile 
driven by insured’s salesman and registered in insured’s name, notwithstanding 
that automobile was registered by automobile dealer in insured’s name at time 
of purchase without insured’s knowledge or consent, where registration was 
brought about by insured’s own conduct. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

EXCEPTION. 

Insured could not recover loss sustained as result of accident involving auto- 
mobile driven by insured’s salesman and registered in insured’s name, on ground 
that policy provision excluding liability for loss arising out of accidents involving 
automobiles registered in insured’s name was a technicality, since provision was 
condition precedent which had never been complied with. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by T. M. Crutcher Dental Depot, Inc., against the American Indem- 
nity Company, Inc. From the judgment, the plaintiff appeals. 

Affirmed. 

Carl K. Helman, of Louisville, for appellant. 

Charles W. Morris, of Louisville, for appellee. 

RatuirF, Chief Justice. 

On January 28, 1933, the appellee issued to appellant an insurance policy 
known as a “non-ownership automobile Liability-Automatic Coverage” policy. 
It appears that the purpose of the policy was to protect the insured, appellant, 

against loss arising out of the operation of automobiles owned by its salesmen 
aud used by them in appellant’s business. The policy provided, among other 
things, that an indorsement was to be attached to it, naming the salesman using 
the car and the kind of automobile he owned. That clause of the policy out 
cf which this controversy arises, reads as follows: 

“In consideration of the premium herein provided, it is hereby agreed between 
the Named Assured and the Company that this policy covers the legal liability 
of the Named Assured (and of the Named Assured only) for bodily injuries and 
property damage, as provided in the policy, arising out of accidents resulting 
from the use of any automobile and/or motorcycle, of the private passenger 
type, in:the business of the Named Assured except any automobile or motor- 
c:cle which at the time of the accident is: 

“(1) Owned in whole or in part by the Named Assured or by the individual 
partners thereof, if the Named Assured is a co-partnership. 

. 2) Hired or leased by the Named Assured. 

“(3) Registered in the name of the Assured.” 

When the policy was issued an indorsement was attached thereto naming 
S. L. Lewis as salesman and owner of a Chevrolet car being used by him in 
appellant's business. On April 22, 1933, a second indorsement was added to the 
policy eliminating the name of = A , pat and substituting W. L. Millsaps as 
salesman and owner of the car. However, it is stipulated in the record that, at 
the time the policy was issued and at the time the special indorsement was filed 
cr attached thereto, the Chevrolet automobile described as belonging to S. L 
lewis was in fact owned by appellant and registered in its name in the state of 
Tennessee. It is claimed by appellant and, for the purpose of this case, treated 
as true, that when Millsaps succeeded Lewis as salesman for appellant he agreed 
to purchase of appellant the Chevrolet car, but he never signed any written 
agreement to buy the car and no bill of sale was executed to him by appellant 
until after he (Millsaps) had traded ho car for a new one. Appellant had a 
branch office or place of business in } Nashville, Tenn., and it appears that Mill- 
saps was assigned to that territory, and on May 6, 1933, he (Millsaps) traded the 
Chevrolet car for a new one, and it is stipulated that the new car was, like the 
old one, registered in the state of Tennessee, in the name of T. M. Crutche: 
Dental Depot. Millsaps purchased the new car of the Reed Motor Company 
of Nashville, Tenn., and the terms of the sale were agreed upon, but the new car 
was not ready at the time, but later the Reed Motor Company, or some of it: 
employees, called Millsaps and told him the car was ready and he went to the 
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garage and received the new car, which was registered in the name of appellant, 
“T. M. Crutcher Dental Depot.” Millsaps claims that he did not authorize the 
motor company to register the car in the name of T. M. Crutcher Dental Depot 
and that it was so registered by the employees of the motor company, the seller 
of the car, without the knowledge or consent of him or of his employer, the 
appellant. Appellant’s agent and manager of its branch house in Nashville knew 
of the transfer of the car, that is, that Millsaps had traded the old car for a new 
one, and he so informed appellant by telephone, and on the following day, May 
7, 1933, appellant executed a bill of sale to Millsaps covering the old car, but 
Millsaps never signed any agreement to purchase the car or made any payments 
thereon, and continued to use the new car registered in the name of appellant. 

On May 26, 1933, while driving the new car, Millsaps was involved in an 
automobile accident resulting in the injury of several persons. Appellant notified 
appellee of the accident but appellee refused to defend the action or otherwise 
negotiate for a settlement of the claims. Appellant settled the claims for the 
injuries resulting from the accident for the sum of $800, plus other expenses, includ- 
ing attorney’s fees, etc., aggregating the sum of $1,236.10, and filed this action 
against appellee to recover that sum under the policy. Appellee defended upon 
the ground that the policy did not cover the car Millsaps was driving which was 
involved in the accident, because it was registered in the name of appellant, 
contrary to the provisions of the policy. 

The issues were made, the case came on for trial and a jury was impaneled, 
and counsel for appellant stated to the jury the history and facts of the case, 
in substance as we have indicated, which were supplemented by the following 
stipulation: 

“It was thereupon stipulated between parties hereto that the car known 
in the record, and referred to as the Lewis car, on which the special indorsement 
was filed with the Company, was registered in the State of Tennessee in the 
name of T. M. Crutcher Dental Depot; that the car then referred to as the 
Lewis car was then traded in for a new car, and the new car was then registered 
in the State of Tennessee in the name of T. M. Cutcher Dental Depot; and at 
the time of the accident referred to, was registered in the State of Tennessee in 
the name of T. M. Crutcher Dental Depot. 

“It is further stipulated that it is contended by the plaintiff that the Jim 
Reed Chevrolet Company procured the registration of the car involved in this 
controversy in the name of the T. M. Crutcher Dental Depot without having 
been directed to do so by any person in authority connected with or authorized 
to act for the T. M. Crutcher Dental Depot, and with the knowledge or consent 
cf the T. M. Crutcher Dental Depot. 

“It is further stipulated that the car which was traded in for the Chevrolet 
automobile involved in the accident, ‘that is the Lewis car’, was owned by the T. M. 
Crutcher Dental Depot at the time the said Millsaps was employed by the T. M. 
Crutcher Dental Depot; but that it was agreed between T. M. Crutcher Dental 
Depot and Millsaps that Millsaps was to purchase the Lewis car, as set out in 
opening statement of counsel for plaintiff. 

“It is further stipulated that at the time the Lewis car was traded in on the 
second car, no bill-of-sale had been executed but that on May 7th, 1933, the T. M. 
Crutcher Dental Depot executed a bill-of-sale to Millsaps, covering the Lewis car; 
but that Millsaps never signed any agreement to purchase said automobile or 
made any payment thereon.” 

Thereupon the court peremptorily instructed the jury to find a verdict for the 
defendant. This appeal follows. 

It will be seen that the question to be determined is one of law, namely, whether 
appellee is liable under the terms of the policy because of the fact that the car 
involved in the accident was registered in the name of the appellant without its 
knowledge or consent, which were brought about under the facts and circumstances 
as we have indicated and as stipulated. 


[1] Appellant cites and relies upon the case of Life & Casualty Company v. 
Metcalf, 240 Ky. 628, 42 S.W.(2d) 909. It appears that the rules of construction 
of the insurance policy involved in that case relate to ambiguities appearing in the 
policy. The rule enunciated in the case supra, is, that phrases or words of 
ambiguous, doubtful, or equivocal meaning appearing in the policy are to be con- 
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strued in the insured’s favor. The soundness of that rule is too well established 
to be doubted, but we do not think the policy in question comes within that rule. 
There is nothing ambiguous or doubtful in the language used. It is stated in plain 
and concise language that the policy does not insure against auto- 
mobiles owned, hired, leased, or registered in the name of assured 
at the time of the accident. It appears that the understanding 
between Millsaps and appellant was that Millsaps was to _ purchase 
the car of appellant and pay it therefor the price which he may be able 
to obtain on it when traded for a new one. Such agreement of purchase and sale 
did not in reality amount to a sale of the car and it cannot be disputed that the 
title to the old car referred to in the stipulation as the “Lewis car” was in appellant 
at the time Millsaps traded it for a new car which was also registered in the name 
of appellant. Under the record before us it must be treated as true that appellant 
did not authorize the new car to be registered in its name and that it was so 
registered without appellant’s knowledge or consent. But on the other hand, it 
must not be overlooked that appellee, the insurer, was not responsible for the 
new car being registered in the name of appellant, and that such registration 
resulted from and was brought about by the conduct of appellant in permitting 
its salesman, Millsaps, to use the “Lewis car,” while registered in its name, and 
owned by it, all of which was contrary to the provisions of the policy. 

[2] It is the well-settled rule that between two innocent persons he must bear 
the loss who made the loss possible. In Bailey v. Hoover, 233 Ky. 681, 26 S.W.(2d) 
522, Bailey purchased a Pontiac car from one Sharp, giving him a sum of money 
and a Ford automobile. To transfer the Ford car, Bailey signed a blank bill of 
sale. Bailey left his Pontiac car with Sharp, who proceeded to resell it to Hoover, 
using the blank bill of sale for that purpose. Bailey sought to recover the Pontiac 
from Hoover. This court, in commenting on the rights of the parties, used the 
following language: “The mischief here was wrought by Sharp. Neither Bailey 
nor Hoover had done any wrong, but there is no principle better settled than this: 
That where one of two innocent parties must sustain a loss because of the nefarious 
act of another, the loss must fall on the one who put it in the power of the third 
party to cause the loss. Brown’s Adm’r v. Wilson, 222 Ky. 454, 1 S.W.(2d) 767; 
Meder v. Silver, 225 Ky. 733, 9 S.W.(2d) 1089: Citizens Bank v. Mutual T. & D. 
Co., 206 Ky. 86, 266 S.W. 875, 40 A.L.R. 1001; Flexner v. Meyer’s Ex’x, 191 Ky. 
133, 220 S.W. 99; 12 R.GL. p. 401, § 149; 21 R.C.L. p. 907, § 84, p. 908, § 91; 
21 C.J. p. 1170, § 176. By signing and delivering to Sharp these transfers in blank 


Bailey put it in the power of Sharp to do this wrong, and he must bear the 
resulting loss.” 


[3, 4] The case, supra, is peculiarly applicable to the case at bar. Appellant, 
by procuring insurance on the “Lewis car,” owned by it and registered in its name 
in violation of the terms of the policy, made possible the registration in its name 
of the new car for which the “Lewis car” was traded. There is no contention that 
the employees of the Reed Motor Company who registered the new car in the 
name of appellant did not act in good faith, and evidently so registered it because 
the old or “Lewis car” was registered in appellant’s name. As said in the Bailey- 
Hoover Case, supra, neither appellant nor appellee did any intentional wrong, but, 
as we have stated, the registration of the new car in the name of appellant was made 
possible and brought about by appellant’s own conduct and that of its agent, Mill- 
saps, and consequently it must bear the loss. The further argument for appellant 
is that technicalities will not void an insurance policy. We cannot agree that the 
question here involved is a technicality. It is a question of contract expressed in 
plain concise terms, and could not have been misunderstood by the contracting 
parties. In Prange v. International Life Insurance Company, 329 Mo. 651, 46 
S.W.(2d) 523, 526, 80 A.L.R. 957, it is said: “Courts are without authority to 
rewrite contracts, even insurance contracts, although it may appear that in some 
respects they operate harshly or inequitably as to one of the parties; they dis- 
charge their full duty when they ascertain and give effect to the intentions of the 
parties, as disclosed by the contract which they have themselves made. Inter- 
state Business Men’s Acc. Ass’n v. Nichols, 143 Ark. 369, 220 S.W. 477; State 
ex rel. v. Cox, 322 Mo. 38, 14 S.W.(2d) 600; State ex rel. v. Trimble, 306 Mo. 
295, 267 S.W. 876; State ex rel. v. Trimble, 297 Mo. 659, 249 S.W. 902; Winters 
v. Insurance Company, 221 Mo.App. 519, 290 S.W. 109.” 





1230 The Insurance Law Journal, Vol. 89 [Oct., 1937 


See, also, Williams v. Union Central Life Insurance Company, 291 U.S. 170, 
54 S.Ct. 348, 78 L.Ed. 711, 92 A.L.R. 693; Equitable Life Assurance Society of 
United States v. Adams, 259 Ky. 726, 83 S.W.(2d) 461; Fidelity & Casualty 
Company v. Palmer Hotel Company, 179 Ky. 518, 200 S.W. 923, L.R.A.1918C, 808; 
North American Accident Insurance Company v. White, 258 Ky. 513, 80 S.W.(2d) 
577. 

Appellant also relies upon the case of Colker v, Connecticut Fire Insurance 
Company, 218 Ky. 124, 290 S.W. 1073. In that case the policy had in it a provision 
voiding it by increased fire hazard and the property insured was to be used as a 
chewing gum factory only. It was shown that the tenant, without the knowledge 
of the owner, erected a still on the premises and the insurance company interposed, 
as a defense to its liability, that the fre hazard was increased by the erection of the 
still on the premises and sought to escape liability under the policy. It was held 
that the maintenance of the still without the knowledge of the insured did not 
release the insurer from the provisions voiding the policy, even though the fire 
hazard had been increased. But it will be observed that in that case, supra, the 
provision imposed against increase of fire hazard was a condition subsequent and 
after the insurance had attached and become effective before the condition was 
violated. In the case at bar the provision of the policy, to the effect that it did 
not cover or insure against automobiles registered in the name of the assured, 
was a condition precedent, and it is obvious, under the stipulated facts, that this 
condition was never complied with by appellant and in fact violated from the 
beginning of the transaction and the insurance had not attached to any automobile, 
either the “Lewis car” or the new one which was involved in the accident, both 
of which were registered in the name of the appellant. 

In the Colker Case, supra, had Colker known that the still was operated on the 
premises insured, and had misrepresented the facts to or concealed them from the 
insurer, it would have become a condition precedent and the insurance would not 
have attached, and that case would have been brought within the category of the 
case at bar. 

Appellant further cites certain other cases which deal with conditions subse- 
quent to the attaching of the insurance, or other facts or provisions in the policies 
involved, dissimilar to the facts or policy involved in the present case. 

Judgment affirmed. 


SHEEREN v. GULF INS. CO. OF DALLAS, TEX., et al. No. 16579. 
Court of Appeal of Louisiana. Orleans. May 17, 1937. 
174 Southern Reporter 380. 
1. TRANSFER. 

Coverage of automobile liability policy does not transfer to new automobile 
acquired by insured in place of automobile described by policy, in absence of agree- 
ment permitting substitution. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. SETTLEMENT. 

Automobile liability insurer held not estopped to deny liability on ground that 
automobile involved in accident was not automobile described by policy, by virtue 
of fact that insurer attempted to negotiate for settlement of claim arising out of 
accident, in view of insured’s execution of nonwaiver agreement as condition of 
undertaking of settlemerft negotiations by insurer. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4. ESTOPPEL. 


Automobile liability insurer held not estopped to deny liability, on ground that 
automobile involved in accident was not automobile described by policy, by virtue 
of fact that insurer retained premium after discovering change in automobiles, 
where insurer, on condition of insured’s execution of nonwaiver agreement, agreed 
to negotiate for settlement of claim against insured, since insurer could properly 
retain premium until determination of whether policy covered particular automobile 
involved and insurer tendered return of premium when it definitely disclaimed 
liability. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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5. WAIVER. 

Mere obtaining of nonwaiver agreement does not give insurer right to do 
anything it may wish to prejudice-rights of insured and thereafter continue to 
rely upon nonwaiver agreement, since nonwaiver agreement may be waived by 
insurer’s subsequent conduct. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

6. SETTLEMENT. 

Automobile liability insurer's failure to effect settlement of claim against 
insured undertaken by insurer, or to definitely decline liability under policy until 
suit against insured and insurer was filed, held not waiver of insured’s nonwaiver 
agreement. 

(For other cases, see Insurance, Dec. Dig. §§ 388[5], 390.) 


8 COVERAGE. 

Party injured by negligence of insured has no right which he may assert 
against insurer under statute, where automobile liability policy does not cover 
transaction in question (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

9. COVERAGE. 

Statute does not create in favor of injured party right to recover from liability 
insurer under circumstances not covered by policy (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 591%. 

10. COVERAGE. 

Liability insurer may always set up against injured party defenses which it 
might have set up against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

11. IDENTIFICATION. 

Defense of automobile liability insured that automobile involved in accident 
was not automobile described by policy, since it was available as defense against 
claim by insured for indemnity, was also available as against claim by injured 
party under statute (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

12, IDENTIFICATION. 

Principle that forfeitures are not favored held inapplicable in favor of injured 
person seeking to recover against tort-feasor’s automobile liability insurer, where 
policy described automobile other than the one involved in accident resulting in 
injury (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

13. AVOIDANCE, 

Action by automobile liability insurer to void policy was not necessary to 
preclude recovery against insurer for loss not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Civil District Court, Parish of Orleans; Nat. W. Bond, Judge. 

Suit by Margaret Sheeren against the Gulf Insurance Company of Dallas, 
Texas, and another. From a judgment in favor of named defendant, plaintiff 
appeals. 

Affirmed, with directions. 
Jas. E. Courtin, of New Orleans, for appellant. 


Gordon Boswell, of New Orleans, for appellee. F . 

Hugh M. Wilkinson, A. Miles Coe, and Harry Nowalsky, all of New Orleans, 
and David L. Herman, of New Orleans, amici curiae, 

Janvier, Judge. 

Plaintiff, Margaret Sheeren, an emancipated minor, while riding as a guest 
passenger in an automobile owned by Dr. David F. Wexler and driven -by one 
Merrill Mattel under direction of Wexler, received physical injuries as the result 
of a collision between that automobile and a motortruck which was going in the 
opposite direction. Charging that the proximate cause of the accident was the 
negligence of Mattel and that Wexler is liable for the resulting damage, Miss 
Sheeren brings this suit against Wexler and also against Gulf Insurance Company 
of Dallas, Tex., alleging that company to be the liability insurance carrier of 
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Wexler, and that, as such, it may be sued directly because of the provisions of 
Act No. 55 of 1930. 

Wexler made no defense and, accordingly, judgment by default was rendered 
against him, the amount thereof being $3,500. Wexler did not appeal. 

The insurance company, however, made answer denying that the accident had 
been caused by the negligence of Mattel and in the alternative, charging that 
plaintiff had assumed the risk of Mattel’s negligence, and also averring con- 
tributory negligence on the part of plaintiff. But especially, the insurance com- 
pany, admitting the issuance of a policy to Wexler, relied upon the contention 
that it was not liable in any event because of the fact that the autotomobile of 
Wexler, which was involved in the accident, was not the one which had been 
specifically made the subject of insurance in the policy referred to. 

The judge a quo, without finding it necessary to consider the other contentions, 


sustained the defense that the policy did not afford protection to Wexler against 
liability growing out of the use of the particular automobide which had been 
involved in the accident and that no policy covering that automobile had been 
issued and no liability or responsibility had been assumed in connection with the 
ownership or maintenance of that car. From this judgment plaintiff has appealed. 

It is conceded that the policy of insurance contained, among its terms, the 
following: 

“Gulf Insurance Company * * * does hereby insure Dr. David F. Wexler * * * 
against loss * * * resulting from damage (to persons or property) by reason of 
the ownership or maintenance of the automobile described in statement ‘11,’ namely, 
a ‘1931 Chevrolet sedan, serial number 3AE84,005, motor number 2,855,228.’ ” 

And it is also conceded that the automobile referred to.in the policy had been 
sold by Wexler and a new one (the one involved in the accident) had been pur- 
chased long prior to the day on which the accident occurred. Plaintiff maintains 
that, in spite of the fact that the automobile mentioned in the policy had been sold, 
there is liability in the insurer for either of two reasons: 

First. That though the policy referred to the automobile by make, number, 
model, and otherwise, nevertheless the true purpose of the parties was the issuance 
of insurance protection to Dr. Wexler personally, regardless of the automobile 
involved, and that, therefore, when he sold the first car and acquired the second, 
the coverage of the policy automatically transferred from the one to the other; 
and, 


Second. That the insurer, by reason of its retention of the premium after 
discovery by it of the change in automobiles and by reason of its having nego- 
tiated with Dr. Wexler and on his behalf, after discovery of the change in cars, 
had estopped itself to deny the coverage of the policy. 

The insurer concerns itself but little with the first contention, relying upon 
the policy provision affording protection against loss or damage resulting by reason 
of the ownership or maintenance of the automobile described and identified, and 
in connection with the second contention, points to the fact that, before it took 
any action looking to the defense or adjustment of the claim, it reserved its rights 
to deny liability under the policy and required that Wexler execute a document 
known as a “nonwaiver agreement,” under which the insurer, without assuming 
responsibility, undertook to investigate the accident and to negotiate settlement. 
That nonwaiver agreement ‘reads as follows: 

“Whereas, Dr. David Wexler, hereinafter called the Assured, has reported to 
the Gulf Insurance Company, hereinafter called the Company, an accident occurring 
on or about June 14, 1935 under Policy No. 560225 RC4953, and, 

“Whereas, the Company has not accepted liability in such accident because 
the automobile that was insured under the policy was not the automobile that 
was involved in the accident; 

“Whereas, the assured contends that the Company is liable to him under the 
policy, and, 

“Whereas, both parties desire to cooperate to reduce to a minimum the final 
loss arising out of such accident, and to postpone the determination of their 
respective rights and liability under the policy until the amount of the Assured’s 
liability for damages arising out of such accident has been definitely determined: 

“Now, therefore, in consideration of the premises and the mutual promises 
hereinafter made, it is hereby agreed as follows: : 

“That it is the intent of the parties hereto to preserve in statu quo as of this 
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date all their respective rights under the above numbered policy; that the 
Assured does not surrender or waive any of his rights under the policy; that the 
Company is to undertake investigation of said accident, negotiate settlement of 
claims arising therefrom, and defend any suit brought against the Assured, as a 


result of said accident, subject to all agreements, conditions and limitations of 


said policy, and also, subject to the further definite express understanding that 
in so doing, the Company does not assume liability, does not waive the right to 
deny liability, and does not waive its rights to rely upon the policy provisions 
and does not agree to pay any settlement that may be negotiated or any judg- 
ment that may be rendered against the Assured.” 


That the agreement was made is admitted, but it is contended that, subsequent 
to its execution, the conduct of the insurer constituted a waiver of its rights 
hereunder: in other words, that it waived the nonwaiver agreement. The act 
which, according to plaintiff, constituted a waiver, was the alleged delay of the 
insurer in finally and definitely announcing whether or not it would assume respon- 
sibility under the policy. 

[1] We first consider the contention of plaintiff that a liability insurance pol- 
icy, such as the one involved here, does not terminate when the automobile des- 
cribed therein ceases to remain under the ownership or maintenance of the 
insured, and that, if the said insured acquires another automobile instead, then 
the coverage of the original policy automatically transfers to the new car. 

The proposition is so astounding that we have diligently searched the text- 
writers and the cases cited to ascertain on just what foundation the argument is 
based and we conclude that it results from the improper interpretation of certain 
language of the Supreme Court of Washington in Reimers v. International Indem- 
nity Co., 143 Wash. 193, 254 P. 852, and from a misunderstanding of the discus- 
sions indulged in by various text-writers concerning the difference between the 
coverage afforded by policies of fire or theft insurance and the protection afforded 
by a liability policy. In the Reimers Case the court stated that it was not the 
truck which was insured, but that “respondent only was insured against liability 
which might be incurred by him through the operation of his truck,” and it is this 
language which is pointed to as authority for the view that the coverage of a 
liability policy is personal and is in no way based on or identified with a par- 
ticular vehicle. But the decision itself is complete authority for the view that that 
result was not reached, for the court took great pains to say that, in truth and in 
fact, the truck which was involved in the accident—although certain parts had been 
changed—was to all intents and purposes the same truck which had been made the 
subject of the insurance. The court discussed the fact that a vehicle, as a result 
of use and repair, might be changed part by part, and said that nevertheless within 
the contemplation of such a policy it would remain the same vehicle. Note the 
following : 

“The identification of respéndent’s truck was complete.” 

The identity would have made no difference if plaintiff's theory is correct. 

\nother case cited by plaintiff, Claverie v. American Casualty Company 
(C.C.A.) 76 F.(2d) 570, 571, is, in the main, authority for the view that such 
coverage is not personal and affords protection to the owner against accidents 
resulting from the use of the particular vehicle only which is made the subject 
of insurance. It is true that in that case the ultimate conclusion was that the 
insurer had waived the policy condition and had thereby consented to the change 
in vehicles. But the court very plainly said that, except for that waiver, there 
could not have been a decision against the insurer on any other ground for the 
reason that to hold it liable for accidents resulting from the use or maintenance 
of a vehicle which it had not insured “would be to create an obligation without 
giving any consideration therefor,” and the court said that “the result would be 
the same whether the policy had previously expired or the occurrence did not 
come within its terms.” 

We ourselves not long ago considered a case in which one motorcycle had 
been substituted for anether which had been specifically referred to in and 
identified with a liability insurance policy and in which it was contended that 
“equtaible considerations compel the reformation of the contract so as to include 
the new motorcycle upon the ground that the intention of the parties was that 
it should be covered by the policy.” Rejecting this argument, we said: 

“The case before us does not involve the failure to properly describe the 
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vehicle, or a mistake in the year of its manufacture, or motor number, but one 
in which a totally different motorcycle was covered. The fact that the one that 
caused the injury was subsequently brought under the protection of the policy 
has no bearing, since we must interpret the policy as we can find it, and, there- 
fore, as covering a different motor vehicle altogether from that which caused 
the injury in this case. We cannot say, under a fair interpretation of the policy, 
that its coverage should be extended so as to protect the automobile which did 
the damage in this case.” 

Mr. Huddy, Mr. Berry, and Mr. Blashfield, in their respective treaties on the 
law of automobiles, in discussing the protection afforded by liability policies, 
all agree that the identification need not be so perfect and complete as it must 
be where the protection is against fire or theft, because, in the latter cases, it is 
the thing itself which is insured, whereas in the former it is the liability of the 
owner, but all that they say is that where the policy is one against liability all 
that is necessary is that the identity of the vehicle be established and that, if 
this is done, then inaccuracies in description are unimportant. Note the follow- 
ing in Huddy’s Cyclopedia of Automobile Law, vol. 13-14, p. 393: 

“Sec. 306. Risks covered. 

“An automobile liability insurance policy does not cover property loss on the 
part of the insured owner, as in fire or theft policies. ‘Legal liability’ for injury 
to persons or property of others resulting from the ‘ownership, maintenance or use’ 
of the car is the coverage of this policy. That is the risk or hazard which is 
assumed by the insurance carrier, and for which the ‘assured’ is indemnified.” 

“(Note the reference to ‘the car’) 

“Sec. 307. Automobiles covered. 

“Since, under this form of insurance, it is the owner who is insured against 
liability resulting from the operation of a particular vehicle, and not the vehicle 
itself, the description of the vehicle is not so material as it would be in the case of 
a fire or theft policy covering the vehicle. If identification of the vehicle is com- 
plete, a mistake in the description of the vehicle, as, for instance, in its year or 
number, is not fatal.” 

We consider significant the words “if identification of the vehicle is complete.” 

From the above it is quite obvious that Mr, Huddy did not intend to state that 
a policy of liability insurance is not identified with a particular vehicle. On page 
394 of the same volume he says: 

“A liability policy is in effect just so long as the assured remains the owner of 
the car * * *,.” 

None of the text-writers hold that a policy identified with a particular vehicle 
should be held to cover another vehicle substituted for the first, and we feel that 
such a holding would be legally impossible in the absence of a waiver estopping 
the insurer to object, or of an agreement permitting the substitution. It is well 
known that different automobiles are insured against liability at different rates. The 
rate on a large, powerful car is known to be higher than the rate on a small car. 
What would be the result if a small car was traded in on a large one? Would it 
be possible to apply the rule contended for by plaintiff? If so, the insurer would 
find itself assuming a much greater liability than it had contracted to assume. 
Suppose that an owner possessed two cars, each insured with a different insurer, 
and simultaneously traded both, and acquired two new ones? Which policy should 
attach to which new car? Who can tell? These and many other illustrations serve 
to show the impracticability as well as the legal impossibility of applying plaintiff's 
theory to facts such as these. 


[2, 3] We next approach the question presented by plaintiff’s plea that, because 
it attempted to negotiate for settlement of the claim, the insurer has estopped itself 
to disclaim liability under the policy. In considering this question, we must bear 
in mind two things: One a fact, that a nonwaiver agreement was first obtained; 
the other a legal principle, that no estoppel results unless harm or prejudice has 
come to the party relying on the estoppel, or unless his position has been changed 
to his disadvantage. 

It appears that within a very short time after the discovery of the change in 
automobiles the insurer contended to Wexler that it was free from liability and 
that Wexler at that time contended that he had given notice of the change in 
automobiles and that the insurer had assented to the continuance of the insurance 
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protection on the new car. Of course, had that been true, there would have been 
liability under the policy, and the insurer, if, under the facts of the accident, there 
had been liability in Wexler to plaintiff, would have been forced to assume respon- 
sibility therefor, and, since this dispute arose over a question of fact—whether 
the notice of the change had been given—the parties agreed that the insurer would 
not definitely disclaim liability, but in the interests of both Wexler and itself would 
attempt to effect a settlement with the injured person. It is well also to remember 
that Wexler contended, as he and plaintiff even now contend, that regardless of 
notice the policy covered the new car, and, though the insurer felt certain of its 
position, it realized that the courts might adopt a different view. Therefore, since, 
for either of the two reasons, it might have been possible for the courts to hold 
the insurer liable, it did not feel that in fairness it should absolutely refuse liability 
and, on the contrary, agreed, for and on behalf of Wexler, to negotiate for the 
settlement and to attempt to bring the matter to a satisfactory conclusion, pro- 
vided Wexler would agree that the insurer, in doing so, should not waive its rights 
to later contend that it was not liable because of the fact that the automobile 
involved was not the one covered by the policy. We see no reason why it should 
not be permitted to do this. Neither Wexler nor the plaintiff has in any way been 
harmed thereby. Wexler could have refused to sign the nonwaiver agreement and 
the insurer would then have been required to state definitely whether it assumed 
responsibility under the policy. In that nonwaiver agreement lies the complete 
distinction between this case and that of Claverie v. American Casualty Company, 
supra, so completely relied upon by plaintiff as authority for her contention that 
the right to defend on the ground that the automobile involved was not covered 
by the policy was waived by the subsequent conduct of the insurer. In the Claverie 
Case the ultimate holding of the United States Circuit Court of Appeals was that, 
because the insured had defended the suit after ascertaining that there had been a 
change in vehicles, it had estopped itself to rely on the defense that the motorcycle 
described and identified in the policy was not the one involved in the accident. But 
we note several important distinguishing facts. There the insurer, after the acci- 
dent, was notified thereof and was advised that the motorcycle involved was not 
the one which was identified by number, make, et cetera, in the policy. Never- 
theless, the insurer, upon receipt of this information—and we now quote from the 
decision—“indorsed the new motor numbers upon the policy, and retained the 
premium ; and, without any notice to the insured that liability under the policy was 
questioned or denied * * * undertook the defense of the action brought by the 
injured man precisely as it would have done if its liability had been beyond dis- 
pute.” We naturally focus our attention on the words “without any notice to the 
insured.” The court also said that there the insurer had assumed control of and 
had conducted the defense of the action against the insured “without disputing 
its liability and giving notice to the insured of a reservation of its rights.” Like- 
wise, in General Tire Company v. Standard Accident Insurance Company, 65 F.(2d) 
237, 240, also cited by appellant, the United States Circuit Court of Appeals based 
its conclusion that there had been a waiver of the right to deny the coverage of 
the policy on the fact that the insurer had assumed the defense of the suit “with- 
out reservation,” stating: 

“Where, as here, the insurer, without reservation and with knowledge actual 
or presumed, assumes exclusive control of the defense of claims against the 
insured, it cannot thereafter withdraw and deny liability under the policy.” 

Of course, had the insurer here undertaken to defend the suit, or possibly 
even negotiated for settlement, without reserving its right to deny liability, it might 
thereby have estopped itself. But we cannot see how, with a full reservation of 
that right, its action can be pointed to as creating an estoppel. 

_ [4] The retention by the insurer of the premium after it discovered the change 
in automobiles is also said to have resulted in the creation of an estoppel. There 
are many authorities which hold that, where it is contended that a policy never 
attached to a particular risk, the retention of the premium after discovery of 
the facts may constitute a waiver of the right to deny the coverage. There is no 
necessity that we quote from the authorities because it is conceded that this is 
true and the rule is well established, but the distinction here lies in the fact that, 
though the insurer felt that it was not liable, it agreed to allow that question, 
as between it and the policyholder, to remain in abeyance until the determination 
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of the primary question of liability, vel non, to the third party. That question— 
whether the insurer was liable—the parties agreed to leave for future determina- 
tion. The effect of such a course of conduct is set forth in General Tire Com- 
pany v. Standard General Accident Company, supra, in which the court said: 

“* * * if the insurer undertakes * * * control with a timely reservation that 
it will disclaim liability if certain facts, not then definitely known, are ultimately 
established, it may, upon timely notice, escape the charge of waiver and estoppel.” 

Obviously, therefore, it was proper that the insurer should retain the premium 
because, in the event that it should be determined in the future that the policy 
did cover the particular automobile involved, then the insurer would be entitled to 
permanently retain the premium. If, on the other hand, the question should be 
settled adversely to Wexler, and it should be held that the automobile was not 
covered by the policy, then the premium, of course, should have been, and in fact 
was, returned to Wexler. Therefore, until that question could be determined, 
there was no necessity that the premium be returned. In fact, had the premium 
been tendered to Wexler and accepted by him, that fact in itself might have been 
considered as acquiescence by him in the contention that the policy had never 
attached to the second automobile. 

[5-8] But plaintiff maintains that, in spite of the fact that a nonwaiver agree- 
ment was executed, liability in the insurer has resulted from its subsequent action, 
or, rather, nonaction, contending that this results from the fact that, even after 
the nonwaiver agreement was entered into, the insurer took so much time in 
negotiation and in definitely and finally announcing that it refused to assume 
liability that that delay should be considered as constituting a waiver of the non- 
waiver agreement, and plaintiff cites authorities which hold that a nonwaiver 
agreement may be waived by subsequent conduct. Pennsylvania Fire Insurance 
Company v. Draper, 187 Ala. 103, 65 So. 923; Pennsylvania Fire Insurance Com- 
pany v. Hughes (C.C.A.) 108 F. 497; Corson v. Anchor Mutual Fire Insurance 
Company, 113 Iowa, 641, 85 N.W. 806. 

We have no doubt that many more authorities to the same effect may be 
found, for it is obvious that the mere obtaining of a nonwaiver agreement does 
not give to an insurer the right to do anything it may wish to the prejudice of 
the rights of the insured and thereafter to continue to rely upon the nonwaiver 
agreement. But here there is nothing which the insured did which is relied upon 
as constituting a waiver of the nonwaiver agreement except its failure to effect 
a settlement or to definitely decline liability until suit was filed. We do not see 
that until that time there was any obligation on it to act or to decline liability. 
Where inaction is depended upon as creating an estoppel, then it must be shown 
that there was a duty to act. It seems clear, from the correspondence which is 
in the record, that it did all that it could to arrange a compromise and we are 
unable to see how any prejudice resulted to any one from those negotiations. 
Unable to effect a compromise, it did nothing more until the suit was filed and then 
definitely took the position that the policy had never attached to the particular 
car and that the contention of Wexler that he had given notice when the new 
automobile was acquired was not well founded and at that time it tendered the 
return of the premium. Neither the plaintiff nor the insured has, to any extent 
or degree, been prejudiced by the action of the insurer, and there is no estoppel 
unless there is prejudice. Farley vy. Frost-Johnson Lumber Company, 133 La. 497, 
63 So. 122, L.R.A.L9I5A, 200, Ann.Cas.1915C, 717; Maddox v. Robbert, 158 La. 
394, 104 So, 183; West's Louisiana Digest, Estoppel, §§ 56, 58. If there was no 
coverage under the policy, then, whatever may have been the liability of Wexler 
resulting from this accident, he could not have secured indemnity from the insurer. 
and, consequently, there are no rights in the injured party which she may assert 
under Act No. 55 of 1930. : 

[9-11] Lest the result reached in Rome v. London & Lancashire Indemnity 
Company (La.App.) 156 So. 64 (approved by the Supreme Court in 181 La. 630. 
160 So. 121), be interpreted as establishing a rule, by reason of Act No. 53 of 
1930, that there may be rights in an injured person to recover against the insurer 
of the tort-feasor greater than are the rights of the insured tort-feasor, let us 
say that all that was said in that case was that, where the facts show that the 
policy covered the particular risk, the personal immunity to suit of the tort- 
feasor does not protect the tort-feasor’s insurer. We did not say and we could 
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not say that, by reason of the statute, there is created in favor of an injured party 
a right to recover from the insurer under circumstances not covered by the policy. 
The insurer may always set up against the injured party the defenses which it 
may have set up against the insured. Here the insurer might well have said to 
the insured that the policy had never attached to the particular automobile, and, 
since it might have made that defense against a claim by Wexler for indemnity, 
it may make it against a claim by the injured party. 

Counsel for plaintiff calls attention to the well-recognized rule that forfeitures 
are not favored in law and cites several cases which recognize this doctrine. For 
instance, in the syllabus in Manhattan Life Insurance Company v. Parker, 204 Ala. 
313, 85 So. 298, 299, it is said that: 

“Courts are always prompt to seize any circumstances that indicate an election 
to waive the forfeiture of a contract of insurance, or any agreement to do so, on 
which the party has relied and acted.” 

[12] But it is not a forfeiture against plaintiff, nor against Wexler, which is 
here involved. On the contrary, the principle, if applicable in any way to the 
facts of this case, applies in favor of the insurer. Originally, no right under the 
policy existed in favor of plaintiff or of Wexler. The only right involved was the 
right of the insurer to point to the policy and to deny that it covered the particular 
car, and the only forfeiture involved would be a forfeiture by the insurer of its 
right to make that defense. 

[13] Counsel also declares that there is a vast difference between a policy 
which is void and one which is merely voidable, contending that, where a policy 
is merely voidable, definite action on the part of the insurer is required before it 
may be voided. But the question here is not whether a policy is void or merely’ 
voidable, but whether a particular risk is included in the policy in question, and 
there can be no doubt that, but for the action on the part of the insurer, there 
could have been no question whatever that the risk involved was not covered by 
the policy. Therefore, since it was not covered, no action to void the policy was 
required. 

We conclude that there was no coverage under the policy and that there has 


been created no estoppel under which the insurer may be held liable. 

There is no necessity that we discuss the additional defenses of assumption 
of risk and of contributory negligence. 

It is ordered, adjudged, and decreed that the judgment appealed from be 
and it is affirmed, and that plaintiff's suit as against Gulf Insurance Company of 
Dallas, Tex., be and it is dismissed, at her cost. 

Affirmed. 


BRESNAHAN v. LUMBERMEN’S MUT. CASUALTY CO. 
CAHILL v. SAME. 
Supreme Judicial Court of Massachusetts. Essex. June 30, 1937. 
9 Northeastern Reporter (2d) 374. 
CONSENT. 

Evidence disclosing that customer asked storekeeper’s daughter for use of 
storekeeper’s automobile to make trip, that daughter went to get storekeeper, that 
when they returned customer was driving away with automobile, and that store- 
keeper made no outcry, did not establish that customer was operating automobile 
with storekeeper’s consent, and parties obtaining unsatisfied judgment against 
customer for injuries caused by negligent operation of automobile could not 
recover from storekeeper’s insurer (G.L.[Ter.Ed.] c. 175, § 113; c. 214, § 3 (10). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Report from Superior Court, Essex County; Dillon, Judge. 

Suits by Thomas L. Bresnahan and by Charles J. Cahill against the Lumber- 
men’s Mutual Casualty Company. On report from the Superior Court. 

Bills dismissed. 

J. E. Farley, of Salem, for plaintiff. 

J. F. Doyle, of Lynn, for defendant. 

PIERcE, Justice. 

hese are two suits in equity, tried together, which arose out of the same facts 
and involve the same questions of law. The suits were brought under G.L.(Ter. 
Fd.) c. 175, § 113, and G.L.(Ter.Ed.) c. 214, § 3 (10), to reach and apply in pay- 
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ment of two judgments the obligation of the defendant insurance company under 
a motor vehicle liability insurance policy covering the automobile which was 
involved in an accident whereby the plaintiffs received personal injuries. The only 
issue litigated is whether or not the automobile was being operated at the time of 
the accident with the express or implied consent of the owner and insured, Mur- 
gardich B. Boyajian. 

At the close of the evidence each plaintiff made the following request for a 
ruling: “That the conduct of Murgardich B. Boyajian [the owner and insured] 
in failing to take any steps to prevent further use of his car, deciding to permit its 
further use rather than to implicate his customer, Dwyer [the operator], in crim- 
inal proceedings, is binding upon the respondent and proves that the automobile 
in question was operated with the implied consent of the said Boyajian.” The 
judge denied this request and made a finding that “the automobile was not taken 
or being used with the express or implied consent of the owner” at the time of 
the accident. The cases are before this court upon a report containing all the 
material evidence. If the finding of the judge is correct decrees are to be entered 
dismissing the bills. If as a matter of law the judge was not correct, then a decree 
is to be entered for each plaintiff in the amount of the judgment in his favor. 

It cannot be said that the finding of the court below as a matter of law is 
not correct. The plaintiffs state the evidence upon which the parties are in agree- 
ment in substance as follows: The defendant insurance company issued to one 
Boyajian a motor vehicle liability policy that complied with the laws of this 
Commonwealth. This policy was in effect when the accident which caused the 
injuries to the plaintiffs occurred. At the time of the accident the automobile was 
being operated by one Dwyer. The plaintiffs sued Dwyer in tort for said injuries. 
Dwyer was represented at the trial by an attorney furnished him by the defendant 
insurance company. Each plaintiff received a judgment against Dwyer and execu- 
tion duly issued thereon. These executions were not satisfied within thirty days 
from the date they were issued, and have not been paid. The plaintiffs, accordingly, 
brought these two suits in equity to reach and apply the obligation of the defend- 
ant insurance company to indemnify Dwyer under the policy issued to Boyajian. 

The collective testimony of the witnesses for the plaintiffs and defendant, 
shown in the report, is in agreement in the following additional points: Boyajian 
operated a store known as the Bungalow Market in Newburyport, Massachusetts. 
Dwyer was a customer, and a neighbor of Boyajian. On the day in question Boya- 
jian left the automobile with the key in the switch in front of his houSe. Dwyer 
came there and asked Boyajian’s daughter, who was then in the store, for the 
use of the automobile to go to Ipswich to get a part for his own automobile 
Boyajian was then in the dwelling part of the house, sleeping. The daughter went 
into the house to get her father and he came out into the store. When they were 
in the store they heard the automobile start. They came out and saw the automobile 
just as it disappeared around the corner of Bromfield Street, headed toward Ips- 
wich. Boyajian knew then that Dwyer had taken the automobile. He made no 
outery and spoke to no person about the misappropriation of the automobile, 
because he was taking pity on Dwyer and did not want him, a neighbor and a 
customer, to go to jail. his taking of the automooile was at about 2:30 p. m. 
Later in the afternoon Dwyer, while returning from Ipswich and while operating 
the automobile, was involved in a collision on High Street, in Newburyport, which 
caused the injuries to the plaintiffs for which they recovered judgments against 
him. The Newburyport police investigated the accident immediately and conferred 
with Boyajian. They talked with him about his permission to Dwyer to use the 
automobile. As a result of the investigation the police brought complaints against 
Dwyer for drunkenness, driving under the influence of liquor, and leaving the scene 
of the accident after causing personal injuries. They did not bring any complaint 
for unauthorized use of the automobile. After this interview with the police, 
Boyajian was interviewed by a person representing the defendant insurance com- 
pany, and, on the following morning, Boyajian took out a complaint himself charg- 
ing Dwyer with unauthorized use of his automobile. At the trial on the complaint 
of Boyajian Dwyer was found not guilty. 

_ The only conflict in testimony is on the issue whether or not Boyajian gave 
his express consent to Dwyer to use the automobile. Dwyer testified that Boyajian 
consented to his using the automobile on the day in question and in fact helped 
him to start it. The police officer testified that Boyajian said he gave his consent 
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as Dwyer was a neighbor and a good customer. Dwyer’s son testified that Boya- 
jian told him that his father had borrowed the automobile. An iceman testified 
that Boyajian was in the store at the time Dwyer drove off and no outcry was 
made. 

The judge stated: by agreement of the parties “I have reported all the mater- 
ial facts found by me,” and, largely on the testimony of the “assured and his 
daughter,” “I find the automobile was not taken or being used with the express 
or implied consent of the owner.” It is plain the judge on the reported evidence 
could disbelieve the testimony of Dwyer that “Boyajian came out and started the 
car for him and informed him that he would not need the car until around 5 
o'clock,” and it is equally plain on all the evidence that the judge, disbelieving 
Dwyer and believing Boyajian and his daughter, could properly find that Boyajian 
gave no express consent to Dwyer to use the automobile. We think it equally plain 
that the judge was not bound to find an implied consent to the use of the auto- 
mobile after it had been originally misappropriated, from the fact that Boyajian 
did not take immediate steps to arrest Dwyer when he saw the automobile being 
driven away by him. Novo v. Employers’ Liability Assurance Corp., Ltd., (Mass.) 
3 N.E. (2d) 737; Johnson y. O’Lalor, 279 Mass. 10, 13, 180 N.E. 525. 

It follows that decrees should be entered dismissing the bills in equity with 
costs. 

Ordered accordingly. 

FISCHER v. WESTERN & SOUTHERN INDEMNITY CO. No. 23996. 

St. Louis Court of Appeals. Missouri. June 29, 1937. 
Rehearing Denied July 6, 1937. 
106 Southwestern Reporter (2d) 490. 
1. CO-OPERATION. 

Insured’s unexcused failure to co-operate with insurer, as required by auto- 
mobile truck liability policy, in material respect, releases insurer from liability, 
in absence of fraud, bad faith, or collusion with insured. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. CO-OPERATION. 

Insured’s failure, without just cause or excuse, to appear in court at time 
of trial of action against him for damages, against loss from liability for which 
he was insured by policy requiring him to co-operate with insurer in prepara- 
tion of defense, constitutes breach of such co-operation clause, so as to warrant 
insurer in disclaiming liability and withdrawing from defense of action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from St. Louis Circuit Court; Eugene L. Padberg, Judge. 

“Not to be published in State Reports.” 

Garnishment proceeding by Robert C. Fischer against the Western & 
Southern Indemnity Company, formerly known as the American Liability 
& Surety Company, in aid of an execution on a judgment against Arthur 
Fenton, doing business as the Tiger Transportation Company. Judgment 
for garnisher, and garnishee appeals. 

Reversed. 

William R. Schneider, of St. Louis, for appellant. 

E. P. & R. C. Brinkman, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This case, which comes to the writer on reassignment, is a proceeding in 
garnishment in aid of an execution issued upon a judgment for $5,600 which was 
rendered by the circuit court of the city of St. Louis in an action brought by 
Robert C. Fischer, the garnisher herein, against one Arthur Fenton, the assured 
under a policy of liability insurance which had been theretofore issued by what 
is now known as the Western & Southern Indemnity Company, the garnishee 
herein. From a judgment in favor of the garnisher in the aggregate sum of 
$%,333.48, the garnishee’s appeal to this court has been perfected in the usual course. 
__ The insurance policy in question was one insuring Fenton against loss from the 
liability imposed upon him by law for damages by reason of the ownership, main- 
tenance, or use of a certain described automobile truck employed by him in the 
course of his business which was carried on out of his home at Columbia, Mo., 
under the name of Tiger Transportation Company. 
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The coverage of the policy was limited, as to any one accident, to a liability of 
$5,000 for the bodily injuries or death of one person, and to a corresponding 
liability of $5,000 for damage done to the property of others. 

By the terms of such policy the garnishee obligated itself to give prompt and 
efficient service in investigating accidents and claims coming within the coverage 
of the policy, in negotiating for the settlement of or in contesting any such claims, 
and in defending any suit brought against the assured to a liability covered by the 
policy unless the company should elect to settle such suit, and to pay, in addition 
to damages, all expenses incurred by the company for the investigation, negotiation, 
or defense of the same. 

The assured, for his part, was obligated, upon the occurrence of any accident, 
the filing of any claim, or the bringing of any suit falling within the scope of the 
liability insured by the garnishee, to give immediate written notice to the company 
at its home office, or to its duly authorized representative, specifying in full the 
details of the accident and the nature of the claim or suit, and in each instance to 
forward immediately all information obtainable at the time, together with any docu- 
ment, summons, process, or other papers delivered to or served upon him. 

Still a further clause provided that, whenever requested by the company, the 
assured should aid in effecting a settlement, obtaining information, evidence, and 
the attendance of witnesses, and in prosecuting appeals, and at all times render all 
possible co-operation and assistance. 

Incidentally, it is because of the assured’s alleged noncompliance with such 
latter provision of the policy that the garnishee denies any indebtedness to him as 
the judgment debtor in this garnishment proceeding, its counsel having disclaimed 
any and all liability under the policy, when the principal action came on for trial, 
on the ground of the assured’s failure to have co-operated in the defense of such 
action, culminating finally in his failure and refusal to appear at the trial. 

In other words, the issue raised determinative of the question of the garnishee’s 
indebtedness under its policy was that of whether there had been such a breach by 
the assured of the co-operation clause of the policy as to have entitled the company, 
prior to the entry of the judgment against the assured, to disclaim all liability under 
the policy. As to this, the garnishee contends that the evidence adduced was 
insufficient to have warranted the submission of the issue of its indebtedness to the 
jury, and it urges, as a matter of chief insistence on this appeal, that the court 
was in error in having refused its request for a directed verdict at the close of the 
entire case. 

[1, 2] It is of course the law that absent fraud or bad faith on the part of the 
insurance company, or collusion between it and the assured, the latter’s unexcused 
failure to co-operate with the company in a material respect in accordance with the 
conditions of the policy so requiring will serve to release the company from 
liability under the policy. Finkle v. Western Automobile Insurance Co., 224 Mo. 
App. 285, 26 S.W.(2d) 843; Bauman v. Western & Southern Indemnity Co. (Mo. 
App.) 77 S.W.(2d) 496, 502. And not only must the assured co-operate, where 
the policy so requires, in the preparation of the defense to the end that the case 
may be made ready for trial, but it is held that his failure, without just cause or 
excuse, to appear in court at the time of the trial materially prejudices the insurance 
company in its efforts to defend the action brought against him, and constitutes 
a clear breach of the co-operation clause of the policy so as to warrant the company 
in disclaiming liability thereunder and in withdrawing from the defense of the 
case. Bauman v. Western & Southern Indemnity Co., supra. 

The accident involving the automobile truck described in the policy occurred on 
highway No. 40, some three miles west of O’Fallon, Mo., on October 8, 1931. 
Thereafter the garnisher, who had sustained injuries and damage as a result of the 
accident, caused an action for damages to be instituted against the assured in the 
circuit court of the city of St. Louis, and eventually service was obtained upon 
the assured so as to subject him to the jurisdiction of the local court. 

Notice of the accident, the garnisher’s claim, and the institution of the action 
against the assured was thereafter given the garnishee, which ultimately turned the 
handling of the matter over to its St. Louis office, within whose territory the action 
was pending. Meanwhile a preliminary investigation of the accident and claim 
had been conducted by an adjustment and inspection concern located at Columbia, 
Mo., where, it will be recalled, the assured resided. 
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The chief complaint regarding the assured’s noncompliance with the policy 
provisions arises in connection with his lack of co-operation with one Wishon, the 
garnishee’s St. Louis representative, in the course of the latter’s efforts to prepare 
the case for trial. 

According to Wishon’s testimony, he first contacted the assured by telephone 
after he had secured his telephone number from one of his drivers, and, in the 
course of the conversation, not only requested the assured to drop in at his office 
the first time he came to St. Louis, but also called the assured’s attention to the 
fact that the amount of damages prayed in the garnisher’s action was considerably 
in excess of the coverage of the policy, in view of which he might desire to employ 
an attorney of his own selection to represent him as to the excess. 

Wishon testified further that after an investigation of the case he came to the 
conclusion that there .was an excellent defense to it, and thereupon made repeated 
efforts to get in touch with the assured, who had not seen fit to visit him at his 
office in response to his request to that effect in the telephone conversation. 

In connection with such efforts he wrote the assured some five letters between 
December 26, 1931, and April 24, 1933, at least two of which were sent by registered 
mail and were duly receipted for by the assured, the purport of all of which was to 
insist that the insured should call at the garnishee’s St. Louis office for the purpose 
of a discussion of the case. 

In his last letter, which was the one of April 24, 1933, Wishon informed the 
assured that the case was set for trial on May 1, 1933, and he specifically requested 
the assured to advise him whether he and one Gilpin, the driver of the truck 
involved in the accident, would be available for the trial at that time, stating that it 
was “absolutely necessary” that both of them should be present, and requesting an 
immediate reply so that he might govern himself accordingly in the matter of the 
prepartion for the trial and the subpcenaing of witnesses and the like. 

No reply was received from the assured, but Wishon nevertheless went ahead 
with the preparation of the case for trial on May Ist, and had his witnesses under 
subpcena and available for call in the event that the case should be assigned out 
on that day. 

On May Ist the assured did not appear for trial, whereupon the case was passed 
over for a period of two or three days, and eventually specially set at the head of 
the docket for trial on May 8th. 

Following the assured’s nonappearance in court on May Ist, Wishon tried 
unsuccessfully to contact him by telephone, whereupon, on May 3d, he instructed 
one Thomas, an investigator in the employ of the garnishee, to go to Columbia and 
find the assured and his driver, and arrange to have them in court for the trial at 
its special setting on May 8th. 

The fact is, according to Thomas’ testimony, that in the early part of April, 
1933, while passing through Columbia on another matter, he had telephoned the 
assured from a roadside filling station, and had unsuccessfully sought to obtain a 
personal interview with him. The assured’s reply was that he was “not interested” 
and that he had no time to talk to Thomas, though he did admit having received 
the letters from Wishon, and promised to call at the garnishee’s office the first 
time he was in St. Louis. 

Upon being detailed by Wishon to contact the assured personally, Thomas again 
went to Columbia on the afternoon of May 3d, and called at the office of the Tiger 
Transportation Company, which the assured had formerly operated, but with which 
Thomas learned that he was no longer connected, having theretofore apparently 
failed in the business. Thomas was informed by the men in the office that the 
assured was “ducking and dodging all strangers looking for him” and that it would 
be difficult to locate him, but was advised that he might be found at a restaurant 
operated by his wife near the Wabash depot. 

The assured’s wife informed Thomas, when he called at the restaurant, that 
her hushand had no regular hours and that she did not know where he could be 
located, whereupon Thomas parked his automobile on a side street in the vicinity 
of the restaurant and prepared to await whatever fate might have in store for him. 

About 10 o’clock that night he observed a man who answered the assured’s 
description come out of the restaurant, whereupon he approached him, and inquired 
of him if he was Mr. Fenton. Notwithstanding the fact that the assured refused 
to admit his identity, Thomas proceeded to discuss the status of the case with 
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him, advising him both of the special setting of the case for May 8th, and of the 
necessity that he should be present at the trial. 

The conversation culminated in the making of an arrangement for the two to 
meet again the following morning at the office of the Tiger Transportation Com- 
pany, and it was there on that occasion that the assured first admitted his identity 
to Thomas. 

In the second conversation Thomas again went over the case with the assured, 
whose attitude still was that he was “not interested”; that he already had so many 
judgments outstanding against him that a few more would make no difference to 
him: that he had his farm and his hogs and cows to take care of; and that it was 
more important to him “to earn a few grocercies to take home” than it was to 
concern himself with the garnisher’s lawsuit. 

He was told by Thomas that under the terms of the policy the garnishee had 
the right to insist upon his presence in court at the trial of the case, whereupon he 
advanced the objection that he had no way to get to St. Louis, inasmuch as his 
automobile was in no condition to be driven to St. Louis and back. Thomas then 
suggested that he would furnish the assured with transportation to and from St. 
Louis, and upon such agreement being made, the assured gave his promise that he 
would attend the trial as the garnishee desired. 

In accord with his agreement, Thomas arranged with one Lawhorn, the then 
manager of the Tiger Transportation Company, to bring the assured and Gilpin, 
the driver, to St. Louis to the trial, and on the morning of May 8th Lawhorn first 
picked up Gilpin, and then, on his way out of town, stopped at the assured’s farm, 
which was located two or three miles east of Columbia, for the purpose of picking 
the assured up also. However the assured, contrary to the promise he had made 
to Thomas, refused to make the trip with Lawhorn, whereupon the latter, having 
no personal interest in the matter, came on to St. Louis with Gilpin alone, and 
reported to the garnishee at court, where the expenses of the trip were paid by the 
garnishee. 

When the garnishee was apprised of the fact that the assured had not appeared 


at the special setting of the case despite his definite promise that he would appear 
if transportation would he furnished him, it disclaimed all liability under its policy, 


and withdrew from the further defense of the case. A judgment by default was 
thereupon taken by the garnisher against the assured, and this proceeding in 
garnishment has followed in aid of an execution sued out upon that judgment. 
[3] Thus far, in reciting the facts relative to the issue of the assured’s failure 
and refusal to have complied with the co-operation clause of the policy, we have 
dealt. only with the testimony of Wishon, Thomas, and Lawhorn, all of whom 
testified in this proceeding as witnesses for the garnishee, and whose testimony, if 
taken at its face value, undoubtedly served amply to disclose such a pronounced 
and material lack of co-operation on the part of the assured as to have warranted 


the garnishee in disclaiming liability under the policy. But even though their 


testimony was of such probative character, and even though it was uncontracdicted 
in any material respect, the court would nevertheless have been powerless to have 
directed a verdict for the garnishee solely upon the strength of the testimony of 
its own witnesses. This for the reason that with issue joined in the pleadings, the 
truth and credibility of the testimony adduced was a matter for the jury to deter- 
mine, unless we may say that upon the record as a whole, the issue to which such 
testimony was directed was presented as one of law for the court alone to pass 


upon, State ex rel. v. Cox, 325 Mo, 901, 30 S.W.(2d) 462; Cluck v. Abe, 328 Mo. 


81, 40 S.W.(2d) 558; Ward v. Scott County Milling Co. (Mo.App.) 47 S.W.(2d) 
250. 
We think that under the circumstances of this case the issue of the assured’s 
breach of the co-operation clause of the policy was presented solely as one of law. 
[4] The record shows that following the close of the garnishee’s case, the 
garnisher put the assured himself upon the stand as its own witness, thereby 


vouching for his credibility. 


[5] Now while the assured proved to be a somewhat evasive and unsatisfactory 
witness, he nevertheless admitted that he had received certain letters from the 
garnishee, none of which he had answered, and some of which he had not even 
deigned to read, and also, that just prior to May 8th, the garnishee’s investigator 
had interviewed him in Columbia on the two occasions mentioned in the evidence 
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relative to the possibility of obtaining his attendance at the trial. He also admitted 
that the garnishee, upon his insistence that he was without the means to make the 
trip to St. Louis, had provided free transportation for him, and that Lawhorn 
had asked him to come to St. Louis with him. 

His excuse for not having accompanied Lawhorn was that he had no money 
with which to pay for meals and hotel accommodations while in St. Louis. How- 
ever, he admitted that in his conversations with Thomas and Lawhorn “he never 
did say anything about any meals,” and that the matter of “the eating or the hotel 
bill” was never discussed. 

The law does not require the impossible, and where, for any legitimate reason, 
it is impossible for the assured to be present at the trial of the action brought 
against him, then the insurance company would obviously not be entitled to disclaim 
liability solely upon the ground of his nonattendance. Under such circumstances 
it would undoubtedly be required, as a condition precedent to any disclaimer, either 
to make it possible for the assured to attend the trial, or else to obtain a con- 
tinuance of the case until such time as arrangements might be made for his 
attendance. 

However, in this instance it appears from the assured’s own admissions that the 
garnishee met the only objection which he interposed to his attendance at the trial, 
which was that he had no means of transportation. The initial obligation to be 
present was already upon the assured as the defendant in the case, and certainly 
the garnishee was not required to by his attendance by advancing him money for 
meals and hotel bills, unless it was informed that without such advancement by it 
his attendance would not be possible. 

As we have already pointed out, the assured admits that he made no request to 
the garnishee, or any one acting for it, for an advancement to cover meals and hotel 
accommodations. Nor does it appear that the circumstances were such as to have 


put the garnishee on notice of any necessity for it to prearrange for such expenses. 
The assured was concededly in the truck gardening business, and had a hired man 
in his employ, both at the time of the trial of the principal action, and also at the 
time of the trial of this garnishment proceeding. His wife was actively engaged 
in the operation of a restaurant. Regardless of the fact that the assured had 
failed in his hauling business, the garnishee had no way of knowing that he was 


absolutely without ready funds, if such was the actual fact of the matter. Indeed 


the assured admits that at the time when he should have been in St. Louis for 
the trial of the garnisher’s action, he had gone instead, at his own expense, to 
Kansas City to visit a sick relative, and this fact may disclose one of the reasons 
at least why he refused to accompany Lawhorn to St. Louis when free transporta- 
tion was provided by the garnishee for him. 

Conceding that the assured had not been an eyewitness to the accident, the fact 


still remains that he was the owner of the truck involved in the accident, the 
employer of the driver of it, and the actual defendant in the action. Of course the 


garnishee had no way of foretelling what actual need it might have for the counsel 
and suggestion of the assured during the progress of the trial, but it nevertheless 
had the right, under the terms of the policy, to insist upon his attendance at the 
trial so as to have the benefit of his assistance and co-operation in meeting whatever 
emergencies might arise. Indeed, as was aptly said in Bauman v. Western & 
Southern Indemnity Co., supra: “His mere presence as defendant at the trial would 
have been sufficient to show that he had faith in the defense being made in his name 
and in his behalf, whereas his absence might, and probably would have, led the 
jury to infer his lack of faith in, or lack of sympathy with such defense.” 

The assured’s material and unexcused lack of co-operation having appeared as a 
matter of law, and there being no room in the case for any suggestion of fraud or 
had faith on the part of the garnishee, it follows that a verdict for the garnishee 
should have been directed at the close of the entire case. | : , ; 

The Commissioner accordingly recommends that the judgment of the circuit 
court be reversed, 


Per Curiam, % 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 
The judgement of the circuit court is, accordingly, reversed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 
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SMITH v. TRAVELERS’ INS. CO. 
Supreme Court, Special Term, New York County. Jan. 4, 1937. 


296 New York Supplement 365. 
RETURN PREMIUM. 

A tender to insured of unearned premiums on March 9, after notice, effective 
as of February 4, of cancellation of policy of insurance on automobile, was timely, 
so as to preclude recovery under statute by third party from insurer for amount 
of judgment against insured for personal injuries sustained as result of negligent 
operation of insured’s automobile, after notice of cancellation, where policy required 
demand for ‘refund of excess of premiums, and insured made no demand (Insur- 
ance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Action by Claire Smith against the Travelers’ Insurance Company. On motion 
by plaintiff for summary judgment. 

Motion denied. 

Herbert Kaufman, of New York City, for plaintiff. 

Moran, Gali & McGlinn, of New York City (John G. Donovan, of New York 
City, of counsel), for defendant. 

ScHMUCK, Justice. 

Plaintiff seeks to recover the sum of $2,506.75, the amount of a judgment 
recovered against one Lagare Walker, Jr., for personal injuries alleged to have 
been sustained on February 19, 1933, as the result of the negligent operation of 
said Walker’s automobile. Execution has been issued against the property of 
Walker and returned wholly unsatisfied. Plaintiff now proceeds against the Insur- 
ance Company directly pursuant to section 109 of the Insurance Law. The defense 
interposed is that the policy which the defendant issued to said Walker was 
canceled in accordance with its terms on February 4, 1933, and prior to the date 
upon which plaintiff alleges she sustained her injuries. The policy in question was 
issued to Walker on October 29, 1932, and by its terms was to expire October 29, 
1933. Payment of premium was to be in six installments. The first installment 
was paid on October 29, 1932, as was also the second, which fell due on November 
29, 1932. No further payments of premium were made. The policy contained a 
cancellation clause, the pertinent part of which reads as follows: “This policy may 
be canceled by the Company by written notice mailed to the named Assured at 
the address disclosed in this Policy stating when not less than five days from the 
date of such notice such cancellation shall be effective and upon demand the Com- 
pany shall refund the excess of premium paid by such Assured above the Pro 
rata premium for the expired term. Cancellation shall be without prejudice to 
any claim originating prior to such effective date. Delivery of such written notice 
either by the named Assured or by the Company shall be equivalent to mailing 
and whether such notice shall be mailed or delivered the insurance under this 
Policy shall end on the effective date and hour of cancellation stated in the notice.” 

On January 23, 1933, the company elected to cancel the policy because of 
nonpayment of premiums and served a notice of cancellation effective as of Feb- 
ruary 4, 1933. No question is raised regarding receipt of the notice by the 
assured. Plaintiff contends that the notice did not effect a valid cancellation of 
the policy because same was unaccompanied by either a tender or return of the 
unearned premium and as a consequence the policy was in full force on the date 
of the alleged accident. No demand was made on the company by the assured for 
the return of the unearned premium and on March 9, 1933, and also on August 
1, 1933, the company tendered the unearned premium in the sum of $4.22, but the 
same was rejected by the assured. In view of the foregoing, it is held that the 
tender was timely, that cancellation was effective as of February 4, 1933, and that 
a demand was necessary for the return of the unearned premium in accordance 
with the language of the cancellation clause of the policy. The authorities cited 
by the plaintiff concern themselves with constructions of the cancellation clauses in 
the old New York Standard Fire Insurance policies and have no bearing on the 
question under consideration. 

Motion for summary judgment denied. 
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BRISKMAN et al. v. GLENS FALLS INDEMNITY CO. OF GLENS FALLS. 
DORFMAN et al. v. SAME. 
Supreme Court, Appellate Division, First Department. June 11, 1937. 


296 New York Supplement 519. 
1, CO-OPERATION, 


A liability insurer’s waiver of insured’s conduct in refusing to co-operate in 
preparing for trial did not waive insured’s subsequent refusal to appear at trial 
nor prevent insurer fom disclaiming liability on that account. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Supreme Court, New York County. 

Actions by Leon Briskman and another, and by Lottie Dorfman and_another, 
against the Glens Falls Indemnity Company of Glens Falls, New York. From 
an order of the Supreme Court, granting defendant’s motion to set aside verdicts 
in favor of plaintiffs, and directing verdicts in favor of defendant on the merits, 
and from the judgment entered thereon, plaintiffs appeal. 

Affirmed. 


Argued before Martin, P. J., and O’Malley, Townley, Glennon and Untermyer, 
VJ. 
Benjamin Kirschstein, of New York City (Sidney S. Bobbe, of New York 
City, of counsel), for appellants Leon and Hilda Briskman. 

Sidney S. Bobbe, of New York City, for appellants Lottie and Sol Dorfman. 

Prince & Loeb, of New York City (Sidney J. Loeb, of New York City, of 
counsel), for respondent. 

Per Curiam. 

[1] The defendant could waive failure of the assured in the past to co-operate 
in the defense of the action without, waiving any such breaches of the policy that 
might occur thereafter. Consequently, even if the defendant waived the conduct 
of the assured in refusing to co-operate in preparing for trial, it did not thereby 
waive the assured’s subsequent refusal to appear at the trial of the action nor 
prevent the defendant from disclaiming liability on that account. 

[2] The court had power to direct a verdict upon the reserved decision on the 
defendant’s motion even after the verdict of the jury in favor of the plaintiff 
had been rendered. Cohen v. Brooklyn & Queens Transit Corporation, 246 App.Div. 
276, 285 N.Y.S. 485. 

The order and judgment should be affirmed, with costs. 

Judgment and order unanimously affirmed, with costs. 


BACHMAN v. MONTE (AMERICAN MUT. LIABILITY 
INS. CO., Garnishee). 
Supreme Court of Pennsylvania. May 17, 1937. 
Rehearing Denied June 25, 1937. 
192 Atlantic Reporter 485. 


1. CO-OPERATION. 
In action against liability insurer on judgment recovered against insured, 
though insured’s nonappearance at trial wherein such judgment was rendered 
is valid defense under policy provision that insured must render “every assist- 
ance and cooperation in his power,” burden is on insurer to show that it 
requested insured to appear and was prejudiced by his nonappearance. 
(For other cases, see Insurance, Dec. Dig. § 646[3%4].) 
2. CONSPIRACY. 

In action against liability insurer on judgment recovered against insured, if 
itisurer conspired with insured to defeat liability on policy by having insured 
stay away from trial wherein such judgment was rendered, insured’s nonattend- 
ance at trial would be no defense, despite policy provision requiring that insured 
render every possible cooperation. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. CO-OPERATION. 

In action against liability insurer on judgment obtained against insured, 
defended on grounds of insured’s nonattendance at trial as constituting lack of 
co-operation in defending against such judgment, whether insurer’s branch claim 
manager induced insured not to attend trial and whether such conduct was 
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within claim manager’s apparent scope of authority so as to preclude such 
defense held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. CO-OPERATION. 

In action against liability insurer on judgment obtained against insured, 
with defense of noncompliance with policy provision requiring co-operation by 
insured, whether insurer induced insured to stay away from trial wherein judg- 
ment sued on was rendered, or repudiated alleged collusive agreement between 
insured and insurer’s claim manager that insured should stay away, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal No. 53, January term, 1937, from judgment of Court of Common 
teas, Northampton County, No. 107, November term, 1935; Russell C. Stewart, 
President Judge. 

Action by Margaret Bachman against John Monte, defendant, wherein the 
American Mutual Liability Insurance Company was garnisheed. Verdict for 
plaintiff for $5,202.04. From the judgment on the verdict, the garnishee appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

David B. Skillman, of Easton, for appellant. 

Everett Kent, of Bangor, and Robert S. Bachman, of Easton, for appellee. 

Maxey, Justice. 

The appellee was injured in an automobile accident in November, 1933, 
while she and her husband were passengers in her husband’s car then being 
driven by defendant John Monte, Mrs. Bachman’s brother. Appellant had 
issued a liability insurance policy covering such an accident. Appellee’s husband 
was the named insured, but the usual omnibus clause in the policy protected 
Monte as well. Mrs. Bachman brought a negligence action against her brother 
in March, 1934. Zierden, appellant’s branch claim manager, received the service 
papers from Monte, interviewed him, and took a statement from him. A little 
later antagonism arose between Monte and the Bachmans, and Monte left the 
jurisdiction to reside in Connecticut. Because of his alleged failure, after request, 
tc be present at the trial, appellant’s counsel did not participate in the trial of 
the case against Monte, having withdrawn the appearance they entered for him 
at the institution of suit. As a consequence, no defense was offered and Mrs. 
Bachman recovered a judgment for $5,505 against Monte, and brought in appel- 
lant insurance carrier as garnishee. In the trial of the garnishment proceeding 
the jury found a verdict for plaintiff, and from the judgment which followed 
the garnishee has appealed. 

In the garnishment proceeding appellant admitted the issuance of the policy 
and the fact that it was in force at the time of the accident, but averred in 
defense of liability that Monte, the defendant, had failed to comply with the 
provision of the policy that the “insured * * * shall render every assistance and 
co-operation in his power in the investigations of accidents and in the settle- 
ments and defenses of claims and suits.’ This was the issue primarily raised. 
By the testimony of counsel and others, appellant endeavored to show that prior 
to trial it had made numerous efforts, by correspondence and otherwise, to induce 
Monte to return to Pennsylvania to testify at the trial. The trial was continued 
twice because of his absence. It was testified that appellant’s representatives, 
one its attorney in Connecticut, had visited Monte at his residence in that 
state prior to trial and urged him to attend, explaining that otherwise his rights 
under the policy would be jeopardized. He was offered money to cover the 
expenses of the trip, but he refused to come, or even give a statement, stating 
as his reason the ill feeling between himself and the Bachmans and his fear that 
his brother-in-law might again issue a capias against him, as was previously 
done just after suit was begun. When the case was finally called for trial, 
appellant's counsel, who were likewise acting as Monte’s counsel, had his name 
called in the courthouse, but he did not answer. They thereupon withdrew from 
the case, and the trial proceeded. 

At the trial the statement which Monte gave to Zierden after the accident, 
setting forth the circumstances of the accident, was read to the jury, without 
objection. In the light of this statement, it is obvious that if Monte had appeared 
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at the trial he could have given testimony tending to fix liability for the acci- 
dent in which the plaintiff was injured, on the owner and driver of the car 
which collided with the car Monte was driving and which latter car was insured 
by appellant. From a factual situation, the latter was prejudiced by Monte’s 
absence from the trial; from a legal standpoint, appellant was benefited by 
Monte’s absence, for such absence, unless appellant was responsible for it, 
amounted in law to such lack of co-operation on the part of the insured as 
relieved appellant of its liability under the policy. 

Plaintiff did not contradict appellant’s evidence of Monte’s failure to co-op- 
erate, but she did allege that Monte stayed away from the trial because he had 
been urged by Zierden to do so. Thomas Monte, a brother of John Monte and 
of Mrs. Bachman, testified that he heard a conversation between John Monte 
and Zierden. In this conversation John expressed ill feeling toward Robert 
Bachman, his sister’s husband, and ‘ ‘said he didn’t want to see him [i. e., Bach- 
man] get a penny out of this case.” The witness said that Zierden then sug- 
gested that it would help us (evidently meaning the insurance company) if John 
Monte did not appear at the trial, “so John said, ‘I will do that then.’ So it was 
agreed that John would not appear at this trial.” Robert Bachman also 
testified that Zierden had told him that he (Zierden) had been out to see John 
Monte and that neither Mrs. Bachman nor the witness could expect any help 
from John Monte as the latter was bitter against them both. Zierden said fur- 
ther, according to this witness, that “if it came to a question of trial, Mrs. 
Bachman couldn’t hope to recover anything because John Monte would do 
everything in his power, everything that Zierden wanted him to say, or Zierden’s 
company, as he expressed it to me, to keep her from recovering anything 
because of this antagonism.” He also testified that “Zierden said that the best 
defense that the company could put up was a defense of non-cooperation, and 
that the only way they could do that was if Monte would not appear at the 
trial, and John Monte absolutely promised me he would not appear at that trial.” 
The witness testified that he said to Zierden: “Do you mean to tell me that you 
told John Monte not to come to the trial of this case?” And Zierden answered: 
“Well, isn’t that the only chance my company has of winning it? * * * It is 
my duty to do anything I can to help my company, that is my right. I told him 
[Monte] to get out of this town, to stay out of this town and not to come to 
that trial under any circumstances.” 


Zierden testified that he told John Monte that “he would have to cooperate 
in the defense of this suit” and that “Monte stated he anticipated leaving town 
and making his residence in some other state, * * * and that as soon as he 
established a residence he would communicate with my office.” He testified 
that his company had endeavored to have him on hand for the trial but they 
were unsuccessful. He denied having any conversation with Monte about telling 
him to stay away from the trial. He denied also the conversation with Bach- 
man in reference to Monte staying away from the trial. 

The trial judge instructed the jury that if they were satisfied that Monte 
was induced to stay away by the insurance company, a verdict should be 
returned in favor of the plaintiff, but that if they concluded that he stayed away 
on his own volition, a verdict should be returned for the defendant. 

{1, 2] The jury having found a verdict in favor of the plaintiff, defendant 
asked for judgment n. o. v. and for a new trial. Both of these motions were 
refused, after an opinion filed by the court in banc. In that opinion the court 
correctly held: “It is plain that the insurance company could set up the defense, 
which it did in the present action, but the burden is on it not only to show that 
it requested Monte to appear, but that it was prejudiced by his non-appearance 
at the trial. * * * It will be noted that the clause under consideration doés not 
in so many words, require Monte’s attendance at the trial such as is found in 
some of the cases, but it does require ‘upon request’ that he shall cooperate. In 
our view that was broad enough to compel him to attend the trial when the 
insurance company requested him to do so, but it is obvious that the best way 
for the insurance company to avoid the payment of a large amount of money 
under the policy, was to induce Monte * * * to stay away from the trial. * * * 
li the conduct of the insurance company is blameless and above board, then 
Monte’s failure to appear was a good defense, but if it entered into a con- 
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spiracy to defraud the plaintiff by having Monte stay away from the trial, then 
his non-attendance at the trial is not a defense to the action. This subject of 
collusion must necessarily be one for the jury.” 

Appellant argues that the evidence as to Zierden’s alleged advice to Monte 
to stay away from the trial is inadmissible because such advice was an alteration 
of the terms of the policy and Zierden had no authority to alter the policy's 
terms, he being only a claim adjuster. 


In answer to this the court below held that Monte was justified in acting 
upon Zierden’s representation and that the principle set forth in Arlotte y. 
National Liberty Ins. Co., 312 Pa. 442, 167 A. 295, is applicable. In that case 
this court held that an insurer will be precluded from objecting to the failure 
of the insured to give written notice and file proofs of loss and to institute 
action within the time limited by the contract, where such failure is caused by 
a false representation of the insurer’s agent that the loss reported does not 
come within the coverage of the policy issued by it. In the opinion this court 
cites with approval the statement of Mr. Justice Walling in Gough v. Halperin, 
306 Pa. 230, 159 A. 447, 448, reading as follows: “The company cannot take 
advantage of the insured’s inactivity caused directly by the assurance of its 
own authorized agent.” 

[3] In view of the facts that Zierden was shown to be the branch claim 
manager for the appellant company, that he made an investigation of the acci- 
dent giving rise to this action, and that as a representative of the appellant com- 
pany he interviewed John Monte and engaged counsel to represent Monte 
in this case, we think there was evidence to show that he was acting within the 
apparent scope of his authority when he advised Monte (as the jury found he 
did) to stay away from the trial. 

Appellant contends that if Zierden did instruct Monte not to appear at the 
trial, his act was fraudulent and unlawful and therefore palpably beyond the 
scope of his authority as appellant’s agent. Corpus Juris Secundum, Agency, 
vol. 3, § 257, lays down this principle: “Acts of fraud by an agent, committed 
in the course ot his employment, are binding on the principal even though the 
principal did not know of or authorize the commission of the fraudulent acts 
[citing cases] * * *. To bind the principal it must appear that the representations 
were made during the existence of the agency and in connection with the par- 
ticular transaction or act which the agent was authorized to effect or do.” In 
the instant case, the facts offered by the plaintiff, if credited by the jury, bring 
the act of Zierden in directing Monte to stay away frdm the trial, within the 
principle just quoted. See Independent B. & L. Ass’n v. Real Estate Title 
Co., 156 Pa. 181, 192, 27 A. 62, 64, where it was held that a principal was liable 
for the fraudulent acts of its officer as “it was his position as such [officer] 
that gave him the opportunity [to do the wrongful act].” In Mick v. Corporation 
of Roval Exch. Assur., 87 N.J.Law, 607, 91 A. 102, 104, 52 L.R.A.(N.S.) 1074, it 
was held that a principal is liable for the fraud of his agent acting within the 
scope of his authority, whether or not the principal would benefit by the success 
of the fraud. In that case Mr. Justice Parker, speaking for the Court of 
Errors and Appeals of New Jersey, said: “The responsibility of an innocent 
principal for the fraud of an agent has been one of the vexed questions 
of the law. * * * As was said by Mr. Justice Willes in the leading case 
of Barwick v. English Joint Stock Bank, L.R. 2 Exch. 259; 36 L.J. Exch. 147, 
12 E.R.C. 298: ‘In all these cases it may be said, as it was said here, that the 
master had not authorized the particular act, but he has placed the agent in his 
place to do that class of acts, and, he must be answerable for the manner in 
which that agent has conducted himself in doing the business which it was the 
act of his master to place him in.’” In Wilson v. Sale, 41 Pa.Super. 566, 571, 
that court, speaking through President Judge Rice, quoted with approval the 
following from Griswold v. Gebbie, 126 Pa. 353, 17 A. 673, 12 Am.St.Rep. 878: 
“The general rule that a principal is responsible for the misrepresentations of 
his agent within his authority, is beyond question, and the better opinion is 
that as to third persons affected by his acts or words, it is the apparent scope 
oi his authority, and not his actual instructions, that must govern. That is the 
basis on which the business of the world in the present day is transacted, and 
the rule should be enforced in a liberal spirit, with regard to the actual habits 
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of the community.” The following principle is laid down in section 261 of the 
Restatement of the Law of Agency, vol. 1: “A principal who puts an agent in a 
position that enables the agent, while apparently acting within his authority, to 
commit a fraud upon third persons is subject to liability to such third persons 
for the fraud.” It is true that there are acts of agents which are forbidden by 
statute or which are inconsistent with public policy and therefore void, but the 
law recognizes a distinction between such acts and acts which are “contrary 
only to good faith and fair dealing, where it affects individual interests and 
nothing else.” See Lyon, to use, v. Phillips, 106 Pa. 57, 66. 

[4, 5] Appellant claims that even if there was evidence that Zierden urged 
Monte to stay away from the trial, this “collusive agreement” was later repu- 
diated by the attorneys for the insurance company, that the company’s attorney 
“repeatedly called on Monte to come to the trial and representatives of the com- 
pany called on him personally and offered every inducement to come to the 
trial,” and appellant argues that the court should have, in disposing of the 
motion for judgment n. o. v., considered this evidence of repudiation of the 
alleged collusive agreement. The fourth assignment of error is based on the 
excerpt from the charge of the court, reading as follows: “If you should find 
from the testimony in this case that John Monte stayed away because the insur- 
ance company told him to stay away, then your verdict would be in favor of the 
plaintiff ; because the insurance company had no right to enter into any con- 
spiracy or in a collusive proceeding to keep John Monte away to defraud Mrs. 
Bachman of her rights.” However, in another part of the charge the court said: 
“Ask yourselves whether you believe from the evidence in this case that John 
Monte stayed away by reason of the inducement which was held out to him by 
Zierden and by reason of the fact that he was waiting to be notified by Mr. 
Zierden who, if you believe the testimony, was the one who was to contract 
himself with him, and. I believe, the expression was he should pay attention to 
nobody else except to Zierden; or do you believe the testimony on the part of 
the insurance company that they bona fide did everything they could to have John 
Monte come here and offered to pay his expenses, offered to give him the cash and 
if it wasn’t enough to give him more, and that they urged him in every way pos- 
sible to come here and make this defense. If you believe the witnesses for the 
insurance company upon that issue, which I say is the important issue, then your 
verdict ought to be in favor of the insurance company, the defendant. If, on the 
other hand, you believe that the insurance company itself kept him away, then it 
was such a collusion as would justify his not appearing here in this case.” Whether 
or not the appellant, acting through its representatives, induced Monte to stay away 
from the trial or urged him to attend the trial, was an issue of fact for the jury. 
“When it [proof] depends upon oral testimony, it is nevertheless the province of 
the jury to decide.” Reel v. Elder, 62 Pa. 308, 1 Am.Rep. 414, and Nanty-Glo Bor- 
ough v. American Surety Co., 309 Pa. 236, 163 A. 523. 

We find no error in the submission of this case to the jury. 

The judgment is affirmed. 


Supreme Court of Rhode Island. June 18, 1937. 
192 Atlantic Reporter 799, 

1. REFORMATION. 
__ Injured third person had cause of action on which he could sue automobile 
liability insurer for reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 
2, DIRECT LIABILITY. 
_ Statute does not confer on injured person right to sue automobile liability 
insurer, but compels insurer to write policies in such form as to provide direct 
liability of insurer to injured person (Gen.Laws 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 
5. SUBROGATION. 
; Injured third person is subrogated to rights of insured to make automobile 
liability policy conform to what was true intent of parties if he can prove intent 
(Gen.Laws 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 
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6. INDEMNITY. 

Injured third person stands in shoes of insured under automobile liability pol- 
icy, at least\ after he has obtained judgment against insured and execution has 
been returned non est inventus, or where original writ directed against insured has 
been returned in like manner (Gen.Laws 1923, c. 258, § 1). 

(For other cases, see Insweance, Dec. Dig. § 591%.) 

7. INDEMNITY. 

Statute relating to automobile liability insurance places injured person in same 
position with relation to insurer that insured would have held had he paid judgment 
and thereafter sought indemnity under policy (Gen.Laws 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

8 INDEMNITY. 

All rights of insured against insurer under automobile liability policy which 
would have been open to insured if she had satisfied execution were open to injured 
psn where execution was returned non est inventus (Gen.Laws 1923, c. 258, 
(For other cases, see Insurance, Dec. Dig. § 591%.) 

9. OWNERSHIP. 

Complete ownership of automobile was not essential to obtaining of liability 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

Appeal from Superior Court, Providence and Bristol Counties; Herbert L. 
Carpenter, Judge. 

Suit by Thomas H. Hunt against the Century Indemnity Company. From a 
decree for complainant, respondent appeals. 

Appeal denied, and decree modified. 

John J. Mee and Morris E. Yaraus, both of Woonsocket, for complainant. 

Sherwood & Clifford and Sidney Clifford, all of Providence, for respondent. 

Conpbon, Justice. 

This is a bill in equity brought to reform a liability insurance policy in aid 
of an action at law pending in the superior court in which the complainant and 
respondent here are, respectively, plaintiff and defendant. After hearing on bill, 
answer, and proof, the trial justice gave decision in favor of the complainant and 
a decree was entered granting the relief prayed for. The respondent appealed 
from this decree and has duly prosecuted its appeal to this court. 

It appears from the testimony that the respondent issued to Marie L. Loyer 
a policy of insurance insuring her against liability for damages because of personal 
injuries accidentally caused to any person by the operation of the automobile 
described in said policy. This policy contained the declaration in printed type as 
follows: “The named Assured has complete ownership of all disclosed automobiles 
—except as herein stated:” And in typewriting there was inserted the words: “No 
exceptions.” The assured personally received this policy from the agent the day 
it was issued, September 25, 1928, but did not read it. 

On July 8, 1929, the complainant, Thomas H. Hunt, was injured in an accident 
while a passenger in this automobile and while it was being operated in North 
Smithfield, R. I., by Miss Lover. On June 30, 1930, Hunt brought suit against 
Miss Loyer. The respondent refused to defend this action on the ground o 
nonco-operation therein by the insured and the insured retained counsel to defend 
her. After trial in the superior court on November 17, 1931, Hunt obtained a 
verdict for $5,000. Judgment was entered November 24, 1931, and on June 10, 
1932, the execution was returned wholly unsatisfied. Thereupon, on October 10, 
1932, Hunt brought an action at law directly against this respondent in accordance 
with section 7, chapter 258, G.I..1923, and as provided by the terms of the policy. 

At the trial of the action against the respondent, however, it did not offer 
the defense of nonco-operation, but sought to escape liability under the policy on 
the ground that Marie L. Loyer did not have complete ownership of the automobile 
as stated in the policy. The plaintiff, the present complainant, thereupon moved 
that the case be passed until the policy could be reformed to express the true 
contract between Marie L. Loyer and the insurer. This motion was granted, and 
on October 4, 1933, the plaintiff, Thomas H. Hunt, brought the present bill in equity 
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for reformation of the policy. On March 6, 1934, Marie L. Loyer was made a 
party complainant on the motion of Hunt, and with her consent. 

It appeared from the testimony at the hearing that Miss Loyer had gone to 
the office of the respondent’s agent in Woonsocket, R. I., and requested liability 
insurance on her Chrysler car; that the agent informed her the price was $49 
for such a policy; that he explained the protection accorded her under the policy; 
that he made only one request of her for information before issuing the policy to 
‘her, and that was a request for her automobile registration. From the card 
containing the registration, which she handed him, he obtained all the information 
for filling in the blanks in the printed policy, and was satisfied apparently that the 
registration card was sufficient evidence of ownership of the automobile by her 
to warrant him in issuing a liability insurance policy. 

The agent testified that Miss Loyer had come to him and said, “I want insur- 
ance on my car,” and Miss Loyer testified substantially to the same effect; that 
she wanted liability insurance “on my Chrysler car.” The policy that was issued 
to her on the strength of these negotiations contained a declaration of complete 
ownership of the automobile by the insured, although Miss Loyer did not at any 
time make any representation other than to refer to the automobile as her car. 

It was admitted that the agent was authorized to issue and sign this policy 
on hehalf of the respondent. The agent testified that he was not required to submit 
the policy to the home office of the respondent company before issuing it, and that 
he did issue the policy to Miss Loyer without submitting it to anybody else for 
approval. He further testified that he did not ask or get from Miss Loyer 
any information to the effect that she had complete ownership of the automobile 
or as to her title otherwise thereto. Finally, it may be observed that the agent 
testified, in answer to the question whether Miss Loyer’s automobile registration 
card furnished all the information he needed to write the policy: “I assumed that 
the registration card took in everything.” In writing automobile liability insur- 
ance, he also testified that he did not inquire whether the automobile had been 
fully paid for by the insured. 

The respondent put in no evidence but rested its case on argument at the 
conclusion of the complainant’s evidence. It contends that this evidence does not 
disclose sufficient grounds to justify a decree for reformation of the policy, but 
on the contrary warrants a decree for cancellation of the policy. The respondent 
also contends that Hunt, in any event, is not a proper complainant in a suit against 
it for reformation of the policy, and that Marie Loyer is barred by the terms of 
her policy. In support of its contention as to Hunt, the respondent cites numerous 
cases and strongly argues therefrom that, inasmuch as Hunt’s right to sue the 
insurance company is statutory, his remedy by way of an action at law is exclusive. 
Therefore, it argues, Hunt has no standing in a court of equity. 

[1, 2] On the facts of this case, we are of the opinion that the complainant 
has a cause of action on which he may sue, and that this right to sue is not, as 
argued by the respondent, exclusively statutory. It is true that under G.L.1923, 
c. 258, § 7, the procedure for bringing suit against an insurer by one injured by 
the insured under a liability insurance policy is explicitly prescribed, but that 
statute is primarily a statute imposing an obligation, upon all insurers writing 
liability insurance for personal injuries in this state, to include in such insurance 
a provision that the insurer shall be directly liable to the injured person. The 
statute then goes on to prescribe the manner in which and the time when the 
injured person may proceed directly against the insurer. 


This act first appeared in our laws of 1915, when, by the enactment of section 
9, chapter 1268 of Public Laws 1915, it provided that suit could be brought against 
both the insured and the insurer jointly. Later, in 1921 (chapter 2094), the act 
was amended to provide that the injured person may proceed directly against 
the insurer only if any process issued against the insured is returned non est inven- 
tus. This statute did not confer on the injured person, for whose benefit the insured 
had taken out a policy of liability insurance, the right to sue the insurer. The 
statute requires that insurance policies written in this state against liability for 
personal injuries shall contain provisions making the insurer directly liable to 
the injured person. Under a policy, written in the form so required, the injured 
person stands in the same relation to the insurer as the beneficiary under a life 
insurance policy. The right of the beneficiary of such a policy to sue the insurer 
Is not open to question in this state, and is not dependent upon statute. 
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A liabilfty insurance policy providing that the insurer should be directly liable 
to the injured person could have been legally written in this state prior to the 
enactment in 1915 of said section 9 of chapter 1268, and under it the injured person 
could have brought suit against the insured by force of such a provision in the 
policy without the aid of a statute. What the statute really did was to compel 
insurers, who wrote insurance against liability for personal injuries, after the 


effective date of the statute, to write their poliices in such a form as to provide . 


direct liability of the insurer to the injured person. The policy, in the instant case, 
provides for such direct liability in conformity with the statute. 

[3] If a person has a legal right to bring an action on a contract, we very 
much doubt whether his equitable right to sue for a reformation of it depends 
upon his legal right being at common law and not by statute. But, at any rate, 
we are convinced that Hunt was a proper party to bring the bill in equity now 
before us. The respondent’s contention then that Hunt has no standing in equity 
is not sound, and its citation of Farrell v. Employers’ Liability Assurance Corp., 
Ltd., 54 R.I. 18, 168 A. 911, 912, in support of such contention is: not justified. 
When this court said in that case, “The right which the plaintiff asserts is not 
a right at common law but is conferred by statute and must be pursued by the 
method prescribed by the statute,” it was referring to the rights of the plaintiff 
in that case, not under the law of this state but under the law of Massachusetts. 
Under the law of that state it is only by force of a statute that a beneficiary under 
a life insurance policy can sue the insurer, Wright v. Vermont Life Ins. Co., 164 
Mass. 302, 41 N.E. 303, but such is not the law of this state. The law of Massa- 
chusetts is not involved in the instant case but only the law of this state. 

[4] The instant case has been brought by Hunt in aid of his action at law 
now pending ‘in the superior court. It has not been brought to enforce directly 
his rights under the policy and, therefore, for this reason, among others, the case 
of Moies v. Sprague, Adm’r, 9 R.I. 541, cited by the respondent, is not in point. 
There an action was brought to enforce liability against a stockholder of a corpora- 
tion under a certain statute, which statute specifically provided certain remedies 
for enforcement of the liability but neither of which was an action on the case 
against such a stockholder personally. Here we have no suit brought directly to 
enforce the liability, but a suit in equity merely in aid of a pending action at law, 
which action at law is admittedly the proper remedy under the terms of the policy. 

We are of the opinion that the suit is well founded, and that the relief sought 
is no more beyond the bounds of equity than that given in Hirsch v. Home Insur- 
ance Co., 38 R.T. 189, 94 A. 722, 723. What was there said by this court, in support 
of its action in reversing the lower court, may be said here: “This is a bill in aid 
of the suit at law now pending between the same parties, and is not a suit or an 
action on the policy for the recovery of any claim. It does not seek the final 
termination of the matter. * * * It does not claim any moneys due, does not ask 
for any damages, and is clearly an auxiliary proceeding in aid of the suit at law 
now pending in the superior court between the same parties, growing out of the 
same subject-matter.” 

[5] The respondent contends further that as Hunt is not seeking to enforce 
any equitable right of his own but an equitable right of Marie Loyer, he is without 
standing as a complainant in this suit. We do not agree with this view. The 
injured person is subrogated to the rights of the insured to make this policy 
conform to what was the true intent of the parties, if he can prove that intent. 
When such a policy is issued, the object is protection to the insured against liabil- 
ity to pay damages to the injured person and protection also to the injured person 
in the collection of such damages, if they shall be awarded to him. Both ot 
these objects are in the contemplation of the parties to the contract at the time 
the policy is written and issued, 

While only two parties to the contract actually exist at the inception of the 
contract, there is also an unascertained third party, who may spring up on the 
happening of a certain contingency, the possibility of the happening of which ts 
the cause motivating the insured to enter into the contract. The third party, 


though absent and unknown at the time of the making of the contract, is, in the 


eves of the law, just as definitely known and present as the insured and the insurer 
When the contingency happens and the third party appears, he is as much entitled 
to invoke every right or remedy to make the contract effective to do the thing 
intended by the original parties to it as is the insured. And this court, in effect, 
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recognized this princople when it said, in Farrell v. Employers’ Liability Assurance 
Corp., Ltd., supra: “While our statute provides for recovery in an action at law, 
nevertheless the right to recover directly from an insurance company on a policy 
issued to a judgment debtor rests on the equitable principle of subrogation.” 

The respondent contends that if there is any right of subrogation in the injured 
person, it is merely subrogation to the insured’s right, if any, to receive money. 
It argues further that the use of the word “subrogation” by this court is merely 
an attempt on the part of the court to explain the injured person’s statutory right. 
The respondent then proceeds to argue that, if the Legislature intended to sub- 
rogate the injured person to all the insured’s rights, it would have employed lan- 
guage similar to that used by the Connecticut Legislature in section 4231 of the 
Connecticut General Statutes, as follows: “Subrogated to all the rights of the 
defendant.” We do not agree with this argument. There is no need of a statutory 
formula in this state to enable the injured person to obtain the aid of a court 
of equity in the enforcement of the rights intended for his benefit by a liability 
insurance policy in the form of this policy. 

[6-8] The injured person stands in the shoes of the insured, at least after 
he has obtained a judgment against the insured, and the execution en that judg- 
ment has been returned non est inventus, or where the original writ directed against 
the insured has been returned in like manner. The statute places the injured person 
in precisely the same position with relation to the insurer that the insured would 
have held had he paid the judgment and thereafter sought indemnity under the 
policy. All the defenses open to the insurer against the insured in such a case 
would be open to it against the injured person, where the insured does not satisfy 
the execution. Miller v. Metropolitan Casualty Ins. Co. of New York, 50 R.I. 166, 
146 A. 412. Reciprocally, in the instant case, all the rights of the insured against 
the insurer, which would have been open to her if she had satisfied the execution, 
are open to the injured person where the execution against her has been returned 
non est inventus. Both under the statute then and according to the terms of the 
policy, the complainant Hunt is a proper party complainant in bringing the bill in 
the instant case. 

On the view which we have taken of Hunt’s right to bring the present bill, 
it is not necessary to consider respondent’s contention that Miss Loyer is barred 
by lapse of time from asking for relief. Whether or not she is so barred becomes 
immaterial for the purpose of the instant case. However, without discussing the 
point further, it does not appear to us that she is barred under the circumstances 
of this case as they appear in evidence. 

We now come to the question as to whether there is clear and convincing proof 
of mutual mistake made by the parties to this policy in reducing their agreement 
to writing. The respondent contends that the trial justice misconceived the law 
applicable to mistake. It argues that to justify reformation, the trial justice would 
have to find from the evidence that the parties intended that the policy should 
describe an automobile conditionally owned by or leased to Miss Lover. Super- 
ficially considered, this might seem to be true; but if we examine the subject a 
little more closely and probe beneath the surface, it becomes clear that whether 
the automobile was owned by the insured conditionally or unconditionally is not 
only not of the essence of the contract, but that the character of the ownership of 
the automobile is of slight consequence, if any. 


The insured and the agent of the insured, it is clear from the testimony of 
both of them, were negotiating a contract by which the insurer under certain con- 
ditions would insure Miss Loyer against liability for damages imposed upon her 
by law in the operation of a certain automobile. That automobile was described, 
not for the purpose of determining the exact nature of the title thereto of the 
prospective insured, but largely, at least, for the purpose of identifying it in the 


future, if it became involved in an accident for which the insured might later be 
required to respond in damages. We must not overlook the fact that we are 
dealing here, not with fire, theft, or collision insurance, all of which are directly 
and mz iterially concerned with the automobile of the insured and the loss or 


damage that may come to it, but with liability insurance which is not concerned 


with such loss or damage, but only with the personal injuries and damage suffered 


by a third person, caused by the use of the automobile and for which the law 
holds the insured liable. See Commonwealth Casualty Co. v. Arrigo, 160 Md. 
595, 154 A. 136, 77 A.L..R. 1250. None of the cases cited by the respondent in 
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support of its contention, with one exception, are cases of liability insurance. 
Hudson Casualty Ins. Co. v. Garfinkel, 111 N.J.Eq. 70, 161 A. 195. For the reasons 
above stated, which we think differentiate the instant case from cases involving 
a different kind of insurance, we cannot follow the New Jersey court. 


[9-11] As we have said above, complete ownership of the automobile was not 


essential to the obtaining of a liability insurance policy, The court will take notice 


of the common practice of insurers to insure persons under such a policy who 
have merely a conditional ownership, so to speak, in an automobile. In this case, 
it was not denied that Miss Loyer, at the time of the issuance of the policy to 
her, was the vendee in possession of the automobile described in the policy, and 
that as such vendee she was the owner of said automobile within the meaning 


of the law of this state governing the registration of motor vehicles operated 
on the public highways (Gen.Laws 1923, ¢. 98, § 2). 


[12] It is in evidence that the agent of the respondent company informed 
himself of this fact by asking for and receiving from Miss Loyer the official 
registration card issued to her by the motor vehicle division of the state board 
of public roads. There is no dispute that, upon receiving this card, he proceeded 
to write the policy without obtaining any other information from Miss Loyer. 


It is not reasonable to infer from this evidence that, as the respondent urges, 


the agent intended to issue the policy to Miss Loyer as one having the complete 
ownership of the automobile described therein without exception, but rather that 
he did intend to issue a policy to her as one having sufficient ownership of said 
automobile to entitle her to register it with the division of motor vehicles in her 
mame as owner. The respondent presented no evidence but relied upon the evi- 
dence on behalf of the complainant and the inferences which it seeks to draw 


therefrom. We do not agree with these inferences. On the contrary, it is clear 
to us from the evidence that the minds of the agent of the respondent and Miss 


Loyer met on the agreement to issue to her a liability policy as the owner of the 
automobile registered in her name and described on the official registration card. 
The fact of complete ownership did not enter into the negotiations, and the agent 
so testified. That the policy was issued with such a term included therein was, 
in our opinion, clearly a mutual mistake. See Houlden v. Farmers’ Alliance 
Co-operative Fire Ins. Co., 188 App.Div. 734, 177 N.Y.S. 286, affirmed in 231 N.Y. 
636, 132 N.E. 919, where, under a somewhat similar situation, with reference 
to a fire insurance policy, the court decreed reformation and went on further 
to say that, even if the mistake were not mutual, the plaintiff would be entitled 
to recover without reformation on the ground that the company would be estopped 
to deny the validity of the policy. 

The policy in the instant case should, therefore, be reformed to express the 
true agreement of the parties, but we do not think that the decree of reformation 
should take the form adopted by the superior court which, in our opinion, goes 
somewhat beyond the scope of the evidence. The policy should be reformed 
merely to the extent of eliminating therefrom the word “complete” before the 
word “ownership” in item 3, and by eliminating also in said item the words “No 
exceptions.” The policy thus reformed will truly express the agreement of the 
parties. 

[13] There can be no question that Marie L. Loyer is, under the law of this 
state, with reference to liability for injuries to persons or property caused by 
the operation of the automobile registered in her name, the owner of said auto- 
mobile Lennon y. L. A. W. Acceptance Corp., 48 R. I. 363, 138 A. 215. In that 
case this court held definitely that the conditional vendee of an automobile, and 
not the holder of the title thereto, was the owner of said automobile within the 
meaning of section 3, chapter 1040, P.L.1927. This case renders indisputable 
the conclusion that a vendee in possession of an automobile on conditional sale 
is the owner thereof and is chargeable with liability under the law to a person 
injured by reason of the negligent operation of such automobile. Under the evi- 
dence in the instant case, the insured was clearly such an owner of the automobile 
described in the policy issued by the respondent. 


[14] For the above reason, the respondent’s contention that the policy should 
be canceled is not sound and also because, as we have found, there is sufficient 
ground for reforming it. Moreover, the contention is unsound for the further 
reason that the respondent has not asked for such relief in its answer. We know 
of no authority for granting a respondent relief under such circumstances merely 
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in response to a request therefor made only in its brief and on argument here. | 
The respondent’s appeal is denied, and the decree of the superior court is 

modified as above stated. 4 " 

The parties may appear before us on June 23, 1937, and present a form of 


decree for entry in the superior court in accordance with this opinion. 


ST. PAUL FIRE & MARINE INS. CO. v. CARROLL. No. 13547. 
Court 6f Civil Appeals of Texas. Fort Worth. April 30, 1937. 
Rehearing Denied June 4, 1937. 
106 Southwestern Reporter (2d) 757. 












4, FLOOD. 


Under policy covering automobile trailer insuring against loss from flood which 
was defined to mean rising of navigable waters, insured was not entitled to recover 
for loss of trailer when breaking of dam during heavy rain released waters in a 
draw or dry branch in semiarid portion of state, such draw not being “navigable” 
within policy, as against contention that draw was navigable as matter of law 


under surveying statute declaring navigable all streams of average width of thirty 
feet (Rev.St.1925, art. 5302). 


(For other cases, see Insurance, Dec. Dig, § 424.) 
5. CONSTRUCTION. 


Court is not authorized to make insurance contract for parties but can only 
construe contract as made. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
Appeal from District Court, Tarrant County; Bruce Young, Judge. 


\ction by John Carroll, Jr. against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

King, Wood & Morrow and Newton Gresham, all of Houston, for appellant. 

McLean & Scott and Glover Johnson, all of Fort Worth, for appellee. 

Brown, Justice. 

Appellee, John Carroll, Jr., obtained a policy of insurance on a trailer, owned 
by him and attached to his automobile, from appellant, St. Paul Fire & Marine 
Insurance Company. The only portion of the policy on which appellee seeks a 
right of recovery for damages done his trailer is found in that part of the policy 
defining the contingencies on which payment of loss will be made, in which the 
following words are used: “Flood (meaning the rising of navigable waters).” 
— the case is narrowed to the question of a proper construction of the quoted 
anguage., 

Appellee was driving his automobile, to which the trailer was attached, on a 
state highway near the city of Tulia, in Swisher county, Texas, during a rain, 
which was a veritable cloudburst. He had crossed the “draw” in controversy and 
had reached an underpass constructed under a railroad track which crossed the 
draw, when a dam, constructed by the highway department for the purpose of 
impounding and diverting the waters that ordinarily flowed down the natural 
channel of the draw in question, gave way and caused a flood of water to envelop 
appellee’s automobile and trailer and practically demolished the trailer. 


Appellee brought suit, alleging that his trailer “was totally destroyed, wrecked 
and demolished near Tulia, in the County of Swisher and State of Texas * * * by 


the force and effect of the rise of navigable waters in a draw, creek, river or 
stream at said place and time.” 


The case was tried to the court and judgment rendered for appellee for the full 
amount of the policy, on the theory that the language used in the insurance policy 
must be construed in the light of the provisions of article 5302, Rev.Civ.Statutes. 

The trial court filed findings of fact and conclusions of law, and found that the 
unnamed draw or dry branch in question is not navigable in fact but is navigable in 
law, under the provisions of article 5302, Rev.Civ.Statutes. The trial court con- 
cluded that the term “navigable waters,” as used in the policy of insurance, contem- 
plates and means waters from a navigable stream, and that the creek or draw in 
question is in fact a stream or water course. It is evident that, unless the draw or 
ty branch in question must be held, as a matter of law, to be a stream of navigable 
waters, and that the language used in the insurance policy sued upon, when properly 
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construed, was intended to cover the rising of navigable waters, as defined by 
article 5302, Rev.Civ.Statutes, then appellee cannot recover under the terms of 
his policy. 

Ui} Article 5302, Rev.Civ.Statutes, deals with the surveying of lands lying on 
navigable water courses. The purpose it serves and was intended to serve is set 
forth in the opinions in the case of Diversion Lake Club v. Heath, 126 Tex. 129, 
86 S.W.(2d) 441, by the Supreme Court, affirming the Court of Civil Appeals, 
reported in 58 S.W.(2d) 566. Therein it is held that statutory navigable streams 
in Texas are public properties and their beds and waters are owned by the state in 
trust for the benefit of the people and subject to use by the public for lawful pur- 
poses to the same extent as streams navigable in fact. Under article 5302, a private 
individual is forbidden to purchase and have surveyed a survey of land through 
which a statutory navigable stream would run. This was evidently done for the 
purpose of preventing such purchaser from claiming title to the entire stream and 
thereby placing himself in a position to deprive others of the use of the waters 
which customarily flow in such stream. 

The trial court has found that the dry branch, or draw, in question is a “stream.” 
A stream is a course of running water and contemplates a body of water having a 
continuous flow in one direction. 60 C.J. pp. 136, 137, par. 2-B, and authorities under 
notes. This text is supported by authorities and declares: “But, although a stream 
must have a substantial existence, it is not essential in order for it to be classified 
as such that it flow continuously throughout the year or throughout its course.” 

A stream consists of a bed, banks, and water course. 60 C.J. p. 138, note 37. 
Under this note is cited Motl v. Boyd, 116 Tex. 82, 286 S.W. 458. 

The undisputed proof in this case shows that this draw, or dry branch, is 
located on the “Staked Plains” of Texas, in what is known as the semiarid portion 
of the state, and that water never runs in this unnamed draw, or dry branch, save 
and except when it rains. 

In construing article 5302, which declares that “all streams so far as they 
retain an average width of thirty feet from the mouth up shall be considered 
navigable streams within the meaning hereof, and they shall not be crossed by 
the lines of any survey,” it was -held that this statute does not undertake to accom- 
plish the impossible and to convert nonnavigable streams actually into navigable 
waters, but that it merely serves to bring such streams within the operation of 
the rule that retains in the state the title to the beds of all navigable streams. 
44 Tex.Jur. p. 23, par. 10. 

[2] The contract of insurance deals with the rising of navigable waters. In 
Welder v. State (Tex.Civ.App.) 196 S.W. 868, 873, writ refused, this language is 
used: “Behind all definitions of navigable waters lies the idea of public utility.” 
Ordinarily, we regard as navigable a stream that “is capable in its natural state 
of serving as a highway or thoroughfare over which useful commerce is or may 
he conducted in any of the customary ways.” 44 Tex.Jur. p. 20, par. 10, note 20. 

In Burr’s Ferry, B. & C. Ry. Co. v. Allen, (Tex.Civ.App.) 149 S.W. 358, 360; 
Id. (Tex.Civ.App.) 164 S.W. 878, writ refused, the following language is used: 
“A navigable stream is one capable of being used by the public at all times or 
periodically during the year for times long enough to make it susceptible ot 
beneficial use to the public as a means of transportation.” 

In Texas it is held that a stream capable of carrying floating logs is navigable 
if such use be advantageous to the public. 44 Tex.Jur. p. 21, par. 10, notes 3 
and 4, 

Every Texas case to which we have had access deals with the issue of survey 
lines as regards navigable streams defined by article 5302, or with riparian water 
rights, or the rights of the public to fish in waters. 

The instant suit presents a case of first impression in so far as it seeks to 
apply the provisions of article 5302 to a flood insurance contract, and to have the 
particular language used in the policy of insurance applied to the provisions ot 
said article. 

If this ordinary dry draw, or branch, is to be held to be a navigable stream, 
under the provisions of article 5302, R.C.S., then every gulley and every draw 
and branch that runs for any considerable distance, having a width of not less 
than 30 feet, as defined by the statute, for any appreciable distance, must be held 
to be a navigable stream, as a matter of law. 

We do not believe that the Legislature ever intended to affix such a status 
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to the gulleys, draws, and ordinarily dry branches of this state, which may have 
such measurements, 

It is not made to appear that the draw, or branch, in question, has ever been 
recognized as coming within the provisions of article 5302, even as respects the 
land surveys through or by which it runs, nor that any similar draw, or dry 
branch, has ever been so recognized. 

[3] In Words and Phrases, vol. 5, Third Series, p. 324, we find that in Mintzer 
y. North American Dredging Co. (D.C.Cal.) 242 F. 553, it was held, in substance, 
that “ ‘navigable waters’ to be such must be navigable for some purpose useful 
to trade or agriculture, and be susceptible of use for purposes of commerce, or 
possess a capacity for valuable floatage in transportation to market of the products 
of the country through which it runs, a mere theoretical or potential navigability, 
or one that is temporary, precarious, unprofitable, or requires artificial improve- 
ment being insufficient.” 

The most persuasive case and the one nearest in point, in Texas, is Taylor 
Fishing Club v. Hammett (Tex.Civ.App.) 88 S.W.(2d) 127, 130 (writ dismissed), 
in which the following language is used: “While Stanmire Lake is large enough 
to float a boat, it is not wide enough or long enough to provide a practical route 
for the transportation of commodities in any direction and does not connect any 
points between which it would be useful as a practical route for navigation. It is 
at times connected by water with Keechi creek and Trinity river, but we do not 
understand that this connection is sufficient for navigation. The only time that 
this connection is sufficient for floatage is during flood periods, and these occur 
at uncertain and irregular intervals. ‘If the stream is not always navigable, it 
must be capable of floatage, as the result of natural causes, at periods ordinarily 
recurring from year to year, and continuing for a sufficient length of time in each 
year to make it useful as a highway. The mere possibility of occasional use 
during brief or extraordinary freshets does not give it a public character.’ Gould, 
Waters, § 109; Griffith v. Holman, 23 Wash. 347, 63 P. 239, 54 L.R.A. 178, 83 
Am.St.Rep. 821; Orange Lumber Co. v. Thompson, 59 Tex.Civ.App. 562, 126 
S.W. 604, 606; Winans v. Willetts, 197 Mich. 512, 163 N.W. 993. The agreed 
statement of facts shows that the lake is useful for fishing and as a general pleasure 
resort, but it is generally held that a lake that is chiefly valuable for fishing or 
pleasure boats of small size is not navigable. 45 C.J. 411, note 41; Proctor v. 
Sim, 134 Wash. 606, 236 P. 114; Winans v. Willetts, 197 Mich. 512, 163 N.W. 993. 
Under the facts of this case we are of the opinion that the lake in question is not 
a navigable lake.” 

[4] We do not believe that the draw, or branch, in question is navigable, as 
a matter of law, and the trial court found, as he was compelled to do under the 
bare facts, that it is not navigable in fact. 

We do not believe that the language used in the insurance policy: “Flood 
(meaning the rising of navigable waters),” is ambiguous, or that it was ever 
intended to cover flood waters from and in such a draw, or dry branch, as the 
one in question. 

[5] We are not authorized to make a contract for the parties. We can only 
construe the contract as made. They have contracted against loss by flood caused 
by the rising of navigable waters, and, since the appellee sustained no loss by 
reason of such contingency, it follows that the judgment of the trial court should 
be reversed and judgment here rendered for appellant. It is so ordered. 
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CASUALTY 


FRANKLIN CO-OP. CREAMERY ASS'N v. EMPLOYERS’ LIABILITY 
ASSUR. CORPORATION et al. No. 31138. 
Supreme Court of Minnesota. June 11, 1937. 
273 Northwestern Reporter 809. 
1, UNLOADING. 


A policy covering creamery’s liability for injuries caused by “operation, main- 
tenance, and use” of all horses and vehicles used in connection with creamery’s 
business operations and by “unloading” of vehicles, does not cover injury caused 
to person in building when creamery’s milk wagon driver pulled on freight elevator 
cables for purpose of using elevator to reach retail customers on upper floor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

Plaintiff by this action seeks a declaratory judgment as to whether it should 
be indemnified by the defendant insurer under the terms of a “teams” liability 
insurance contract indemnifying plaintiff for injuries to others while unloading its 
horse-drawn vehicles or due to the operation, maintenance, and use of such vehicles. 
Plaintiff's employee was operating a freight elevator in the T. building for his 
personal use and convenience to reach the third floor to serve customers when 
an employee of the H. company, a tenant in the building, was injured. Held: 

1. The process of unloading had been completed and the process of retail 
distribution begun before the accident occurred. 

(a) The facts do not bring the case within an “operation, maintenance and 
use” clause in the policy. 

2. Rule stated with regard to altering the meaning of words of a written 
contract where it is sought to show a trade or custom meaning of the word, and 
held that whether or not the word “unloading” had a trade meaning as dpplied 
to the retail distribution of milk in Minneapolis, yet the running of a freight 
elevator in a building in no way connected with plaintiff’s business except to house 
its customers was obviously outside the meaning contemplated by the parties to 
the contract, accompanied as was such operation by a concededly extra hazard. 

Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

Action under the Uniform Declaratory Judgment Act by the Franklin Co-op- 
erative Creamery Association against the Employers’ Liability Assurance Corpora- 
tion and others. From an order denying its motion for a new trial after judgment 
in favor of named defendant, plaintiff appeals. 

Affirmed. 

Leonard, Street & Deinard, of Minneapolis, for appellant. 

Stinchfield, Mackall, Crounse, McNally & Moore, of Minneapolis, for respond- 
ent. 

Lorinc, Justice. 

This was an action under the uniform declaratory judgments act (sections 
9455-1 to 9455-16, Mason’s Minn.St.1927, 1936 Supp.), praying for a declaration of 
the plaintiff’s rights under a “teams public and property damage liability policy” 
issued to it by the Employers’ Liability Assurance Corporation, of London, the 
respondent herein. 

The principal question presented is whether the coverage of the policy 
extended to the situation involved in Horgen y. Franklin Co-operative Creamery 
Ass’n, 195 Minn. 159, 262 N.W. 149. By the terms of the policy respondent, 
hereinafter referred to as the insurance company, agreed to investigate, settle, 
and defend against claims and suits and to pay judgments rendered against the 
creamery association as a result of liability for “bodily injuries, including death 
at any time resulting therefrom, accidentally sustained by any person or persons 
other than employees of the assured (1) caused by, and/or owing to the ownership, 
the maintenance, the use, and/or operation of, all horses, draft animals, and/or 
vehicles, used in connection with the business operations of the assured described 
in the declarations and (2) caused by or resulting from the loading and/or unloading 
of the said vehicles.” (Italics supplied.) The creamery association is engaged 
in dealing in dairy products and amongst other things distributes milk at retail. 
For that purpose it uses some horse-drawn vehicles and the defendant Rundquist 
was one of its drivers of such a vehicle. His route included the Northwest Ter- 
minal Warehouse buildings in Minneapolis where he sold milk by the bottle to 
workmen in the various terminal buildings. On the morning of October 6, 1931, he 
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drove his milk wagon to the Northwest Terminal and there distributed milk 
to various customers in a number of the buildings and finally drove to building No. 
1, where he had customers among the workmen of the Hawkinson Tire Company 
on the third floor. He stopped his wagon in the street in front of the building 
and put the hitching weight down, filled his containers with milk bottles, and entered 
the building at a point about 20 feet from his wagon. After entering he walked 
about 30 feet to a freight elevator, set down his container, and then, for the pur- 
pose of using the elevator, pulled on the ropes or cables which controlled its opera- 
tion. The elevator was operated by an electric motor which he set in motion by 
pulling the cable, and in so doing he injured Horgen, who was an employee of 
the Northwest Terminal Company. Liability established, Horgen v. Franklin 
Co-operative Creamery Ass’n, 195 Minn. 159, 262 N.W. 149. Rundquist was 
attempting to use the freight elevator for his own convenience instead of walking 
up two flights of stairs to the third floor. The trial court held that the respondent’s 
policy of insurance did not cover the Horgen accident and the plaintiff comes 
here on appeal from an order denying its motion for a new trial. 

[1] 1. Was the process of unloading complete? We are of the opinion that 
the trial court rightly held that it was. The process of distributing bottled milk 
at retail is familiar to us all and we take judicial notice of it. Rundquist had 
started on his rounds to peddle milk to his various customers. After he left his 
wagon carrying his containers, the process of retail distribution commenced. If 
he had served customers on the first floor prior to his attempt to take the elevator, 
it could hardly be contended that he was still engaged in unloading the vehicle. 
Nor could it be so contended if some accident had happened while he was passing 
from customer to customer. We see no difference in principle or in the application 
of the policy between such situations and the one at bar. Many cases are cited 
by appellant but are distinguishable on the facts. Necessarily the unloading of a 
great variety of merchandise involves various situations resulting in various hold- 
ings as to when the process of unloading terminates. Within limits each case 
must stand on its own facts. This one stands outside the terms of the unloading 
clause of the policy. And it stands even further without the “operation, mainten- 
ance and use” clause. The operation of the freight elevator wholly within the 
building and remote from the wagon, solely for the driver’s convenience in ascend- 
ing to the third floor, had nothing whatever, in our opinion, to do with “use” of 
the teams or vehicles. 

[2] 2. Appellant contends that it was error for the trial court to exclude evi- 
dence with regard to the significance of what it claims was, by trade usage and 
custom, given to the word “unload” in the milk business in the vicinity of 
Minneapolis. ‘The general rule seems to be that parol testimony will be admitted 
to explain the meaning of a word other than that meaning generally accepted, only 
when the proof shows a uniform use of the word “in this particular business, in 
a sense entirely different from its still generally prevailing signification. This pecu- 
liar use should appear to have been so general that all persons dealing in respect to 
the subject must be presumed to have known, and to have contracted with refer- 
ence to, that customary usage.” McManus v. Loudon, 53 Minn. 339, 55 N.W. 139. 
The same rule has been variously stated in numerous cases. 

However, an examination of the cases shows how difficult the application of 
such an apparently simple rule may be. In the McManus Case it was sought to 
show the meaning of the word “cord,” established by custom, to be other than 
that generally prevailing. But in that case there was apparently no objection to 
the introduction of the evidence tending to show this common usage in the vicinity 
where the contract was made. The case was decided on the theory that the evi- 
dence of a common usage of the word “cord,” other than the generally prevailing 
one, was so inconclusive that the case had to be affirmed. 

In Cogan v. Cook, 22 Minn. 137, 141, however, the question of the admissibility 
of parol evidence to explain the meaning: of the word “half” in a deed to a gov- 
ernment lot arose. The court there said: “As a general rule the terms of a written 
instrument are to be understood in their plain, ordinary and popular sense. But 
language may be ambiguous and used in different senses; or general words may, 
in particular trades and branches of business—as among merchants, for instance 
—be used in a new, peculiar, or technical sense, for which reason, in a few instances, 
the testimony of experts is proper to show the peculiar or technical use of the 
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words in the branches of business to which the instrument relates. Courts are 
not disposed to enlarge the class of cases in which such testimony is admitted, 
and the danger of admitting it to qualify conveyances of real estate, by which others 
than the immediate parties may be affected, should impel courts, if not to reject 
it altogether when offered for such a purpose, at least to apply the most stringent 
rules to its admission.” While it is true that the court was there commenting 
upon real estate transfers, yet if there is to be any sanctity at all to a written 
instrument, then parol evidence to alter the very words used in such an instrument 
should be limited as stated in Holt v. Collyer, 44 L.T.N.S.(Eng.) 214, L.R. 16 
Ch.Div. 718, and quoted with approval in 4 Jones, Evidence (2d Ed.) § 1538, at 
page 2816: “The principle upon which the words are to be construed in instruments 
is very plain—when there is a popular and common word used in an instrument, 
that word must be construed prima facie in its popular and common sense. If it 
is a word of technical or legal character, it must be construed according to its 
technical or legal meaning. If it is a word which is of technical and scientific 
character, then it must be construed according to that which is its primary mean- 
ing, namely, its technical and scientific meaning. But before you can give evidence 
of the secondary meaning of a word, you must satisfy the court, from the instru- 
ment itself or from the circumstances of the case, that the word ought to be 
construed, not in its popular and primary signification, but according to its sec- 
ondary intention.” While this rule is not in conflict with that stated in the Cogan 
Case, above cited, yet it seems to impose upon the court the exercise of its sound 
discretion in determining “from the circumstances of the case” whether the evi- 
dence is admissible. 

A careful examination of many cases seems to bear out the application of this 
rule. A few cases where parol evidence was excluded from showing a restricted 
or secondary meaning of a word of general significance are: Kerrick v. G. W. Van 
Dusen & Co., 32 Minn. 317, 20 N.W. 228 (“corn”); Bader v. New Amsterdam 
Casualty Co., 102 Minn. 186, 112*°N.W. 1065, 120 Am.St.Rep. 613 (“shooting”) ; 
Hooker v. Hyde, 61 Wis. 204, 21 N.W. 52 (“help”); Murphey v. Weil, 92 Wis. 
467, 66 N.W. 532 (“thermostat”); First National Bank v. Coffin, 162 Mass. 180, 
bility). 444 (“deal”): Gray v. Shepard, 147 N.Y. 177, 41 N.E. 500 (“incompati- 

ility”). 

However, it seems to us that even assuming the word “unloading” had a 
peculiar significance in the milk trade in Minneapolis, yet by no stretch of imagina- 
tion could the word have contemplated the running of a freight elevator in no 
way connected with the milk company’s business other than to house some of its 
customers, or that the policy could have been intended by either party to cover 
the operation of the freight elevator for the driver’s sole convenience, accompanied 
as it was by a concededly extra-hazard. 

The other asisgnments of error have been thoroughly examined and found 
not to warrant further discussion. 

The order denying plaintiff’s motion for a new trial is affirmed. 


ROBINSON v. GLOBE INDEMNITY CO. . 
Supreme Court, Appellate Division, First Department. May 28, 1937. 
296 New York Supplement 257. 
ALTERATIONS. 


Insurer is not liable under policy containing provision that policy should 
not apply to injuries caused by making of additions or structural alterations in 
apartment, for injuries sustained by tenant when ceiling in apartment fell on 
her, where ceiling fell during alterations of apartment house consisting of con- 
version of two six-room apartments each into two apartments of four and two 
rooms. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court, New York County. 

Action by Carrie Robinson against the Globe Indemnity Company. From a 
judgment in favor of the plaintiff, the defendant appeals. 

Reversed and complaint dismissed. 

Argued before Martin, P. J., and O’Malley, Dore, Cohn, and Callahan, JJ. 

Ireland & Cohen, of New York City (F. A. W. Ireland, of New York City, of 
counsel), for appellant. 
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Cas. ] Robinson v. Globe Indemnity Co. 1261 


Philip A. Levey, of New York City (Harry E. Kreindler, of New York City, 
of counsel), for respondent. 

Martin, Presiding Justice. 

The plaintiff sustained personal injuries on February 10, 1932, when the ceil- 
ing in her apartment in the premises of Cruickshank Holding Company at 356 
West 119th street, New York City, fell and struck her. She sued the owner 
and recovered a judgment for the sum of $5,179.25. The defendant herein had 
insured the premises in question, but claimed that the accident to the plaintiff 
came within an exception contained in the policy and refused to pay the judg- 
ment. This action was then brought to recover the amount of the judgment 
obtained against the owner of the premises. 

The policy which the defendant issued contained the provision that it should 
not apply to injuries “caused by or through work of making additions to, or 
structural alterations in, any building, structure, elevator, sidewalk or approach, 
or caused by any work of construction, excavation or demolition, or work of 
installation of mechanical equipment, but this exclusion does not apply to the 
making of ordinary alterations and repairs necessary to the care and mainte- 
nance of the said designated premises.” 

The defendant argues that the accident was caused by work of such a 
nature that under the above clause of the policy the defendant was not liable 
for the injuries. 

There were two six-room apartments, known as “railroad flats,” on the first 
floor of the building in question. The owners, through their architect, filed 
plans with the Building Department in January, 1932, for the alteration of the 
two six-room apartments so that each would be converted into two apartments 
of four and two rooms. This contemplated alteration made necessary the tear- 
ing out of closets and the installation of a bathroom in what formerly had been 
a passageway and closet, and changing of another room into a kitchen, the seal- 
ing of a door, the laying of a tile floor, and the installation in the two-room 
apartments of the necessary kitchen and bath room equipment consisting in this 
case of two bath tubs, two toilets, two wash basins for the bathrggm, and 
two kitchen ranges, two sinks, two wash tubs, and dish closets for the kitchens. 
In addition, it was necessary, in accordance with the provisions of the Health 
Department, to install a vent in the two bathrooms to carry off foul air. 

The carpentry work and plastering necessary to seal the doorway and convert 
the passageway into a bathroom had been completed and the apartment had been 
painted when, on the day of the accident, the plumbing contractor with two assist- 
ants came into the apartment to look the place over and to prepare it for the 
installation of the necessary kitchen and bathroom fixtures. One of the men 
employed by the plumber bored a hole in the flooring so that the lead bend for 
the toilet bowl could be placed therein at a future time. As a result of boring 
this hole, the ceiling fell in a room in plaintiff's apartment (directly underneath 
the place where the hole was made), and she was injured. 

The aforesaid alterations are not such as were ordinarily necessary to the 
care and maintenance of the premises. On the contrary, they were structural 
in character. The plumbing work and the plumbing fixtures to be installed in 
the bathrooms and the kitchens were integral parts of the conversion of each 
of the six-room apartments into a two and a four-room apartment. That this 
was also the opinion of the owner of the premises and its architect is indicated 
by the fact that they filed a plan and detailed drawing of the proposed work 
pursuant to the provisions of chapter 5, § 3, of the Building Code of the city of 
New York, which provides that “Before the construction or alteration of any 
buildings, wall or structure, or any part of either * * * and before the construc- 
tion or alteration of the plumbing or drainage of any building, structure or 
premises is commenced, the owner or lessee, or agent of either, or the architect 
or builder employed by such owner or lessee in connection with the proposed 
construction or alteration, shall submit to the superintendent of buildings a 
detailed statement in triplicate of the specifications on appropriate blanks to be 
furnished to applicants by the bureau of buildings, and such plans and structural 
detailed drawings of the proposed work as the superintendent of buildings may 
require.” 

_ Subdivision 6 of the same section set forth that: “Ordinary repairs to build- 
ings or structures, or to the plumbing and drainage thereof, may be made with- 
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vut notice to the Superintendent of Buildings, but such repairs shall not be con- 
strued to include the cutting away of any wall or any portion thereof, the 
removal or cutting of any beams or supports, or the removal, change or closing 
of any stairway or required means of exit, or the alteration of any house sewer, 
private sewer or drainage system, or the construction of any soil or waste 
pipe. 

In United States Fidelity & Guaranty Co. v. Southland Life Ins. Co. (C.C.A.) 
22 F.(2d) 731, 733, the court said: “As the evidence without conflict showed that 
the fifth floor of the insured’s building, as it was before the above-mentioned 
changes were made, was in good condition and needed no repairs, and that 
those changes were made, not because they were necessary to the care of the 
premises and their maintenance in good condition, but for the purpose of mak- 
ing that floor suitable for uses different from those to which previously it was 
put, there seems to be no substantial basis for a contention that, in the absence 
of the granting of the prescribed permit, the insurer was liable under the policy 
for a death caused by a person engaged in making those alterations. Further- 
more, we are of opinion that the above mentioned changes in the fifth floor of 
the building involved ‘the making of alterations or additions of a structural 
character,’ within the meaning of the provision in question.” 

The work in question thus came within the exceptions of the policy which 
provided that the defendant was not to be liable for injuries caused by making 
“structural alterations,” “additions,” “work of construction,” and “work of 
installation of mechanical equipment.” The changes being made in the premises 
insured were not trivial in nature, but were substantial and required the services 
of an architect and the filing of plans. The work involved carpentry, plastering, 
painting, and plumbing and effected a complete change in the lay-out of the two 
first floor apartments in the building insured by the defendant. 

The judgment should be reversed with costs and the complaint dismissed 
with costs. 

Judgment unanimously reversed with costs and the complaint dismissed with 
costs. Order filed. All concur, 


THOMPSON-STARRETT CO., Inc. v. AMERICAN MUT. 
LIABILITY INS. CO. 
Supreme Court, Appellate Division, First Department. June 22, 1937. 
296 New York Supplement 792. 
INSTALLATION. 

Where subcontractor’s liability insurer for additional premium executed 
indorsement covering contractor’s liability for injuries suffered by any person 
during installation of elevators by subcontractor, contractor was entitled to 
recover under ‘indorsement for damages paid to subcontractor’s employee for 
injuries caused by negligence of contractor’s employee, notwithstanding under- 
lying policy excluded subcontractor’s employees. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court, New York County. 

Action by the Thompson-Starrett Company, Inc. against the American 
Mutual Liability Insurance Company. From a judgment of the Supreme Court, 
New York county, entered on a verdict directed in favor of defendant and dis- 
missing the complaint, after trial at trial term without a jury, plaintiff appeals 


Reversed, with directions. 
Argued before Martin, P. J., and Glennon, Dore, Cohn, and Callahan, JJ. 


Eidlitz, French & Sullivan, of New York City (J. G. Fink, of New York 
City, of counsel; Harry N. French, of New York City, on the brief), for appel- 
lant. 

Tippett & Talley, of New York City (Dickinson §S. Talley, of New York City, 
of counsel), for respondent. 

GLENNON, Justice. 

This action was commenced by plaintiff appellant, Thompson-Starrett Com- 
pany, Inc., to recover from the defendant respondent, American Mutual Liability 
Insurance Company, the limit of its liability on an indorsement attached to a 
contractors’ contingent liability policy issued to the Gurney Elevator Company, 
Inc., and, in addition thereto, pursuant to an amendment, after due notice, 
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which was granted upon the trial, the expenses incurred by appellant in the 
defense of an action. Generally, it is the claim of the appellant that the liability 
of the respondent to it is stated explicitly in the indorsement, and, further, that 
it properly has maintained this action since the indorsement was attached to 
the policy for its benefit. 

There is little dispute as to the facts. The respondent, insurance company, 
on April 1, 1929, executed and delivered to the Gurney Elevator Company its 
contractors’ contingent liability policy whereby it insured Gurney against loss 
and expense arising from claims for damages on account of bodily injuries 
covered by the policy, expressly excluding, however, injuries to Gurney’s 
employees. The underlying policy apparently was designed to cover Gurney as 
against damage suits and claims arising out of the negligent acts of its ‘sub- 
contractors. 

The appellant, general contractor for the erection of an Office building at 
30 Pine street, entered into a subcontract with the Gurney Elevator Company 
whereby the latter agreed to install the elevators in the building. Under article 
XV of the contract, Gurney agreed to indemnify and save harmless the con- 
tractor, Thompson-Starrett Company, Inc., against “any and all claims and 
demands for damages * * * and for personal injuries arising out of or caused, 
in whole or in part, by the execution of the work, or caused, in whole or in 
part, by any fault or neglect of Sub-Contractor (Gurney). * * * ” The contract 
between appellant and Gurney was dated August 3, 1929. 

The respondent, insurance company, on August 8, 1929, executed and 
delivered to Gurney an indorsement to the underlying policy, which reads in 
part as follows: 

“In consideration of the above stated additional premium, it is hereby agreed 
that the policy to which this endorsement is attached is extended from 12:01 
A. M. August 8th, 1929, to cover the liability of the Thompson-Starrett Com- 
pany, Contractor, and The N & I, Realty Corporation, Owner, against loss from 
the liability imposed upon the aforesaid for damages on account of bodily 
injuries including death resulting therefrom suffered by any person or persons 
as a result of accidents occurring during the installation of elevators by the 
Gurney Elevator Company, Inc., at 30 Pine Street, New York, N. Y., it being 
agreed that the Thompson-Starrett Company, Contractor, and The N & L Realty 
Corporation, Owner, have no employees engaged in the installation work. * * * 

“Nothing herein contained shall waive, vary, alter or extend any provision 
or condition of the undermentioned policy other than as above stated.” 

Appellant had no employees engaged in the installation work of the eleva- 
tors 

It should be noted at the outset that the language employed by the respond- 
ent in the indorsement is similar to that which is found in the bodily injury 
coverage clause of the ordinary liability policy. 

One John Burke, an employee of Gurney, on December 2, 1929, while work- 
ing in the elevator shaft at 30 Pine street, was struck by a brick negligently 
dropped by an employee of Thompson- Starrett Company, Inc. Burke sued the 
latter in a third party action. The appellant, under date of February 26, 1930, 
wrote the Gurney Elevator Company in part as follows: 

“We hereby give you notice of this accident and the plaintiff's claims, and 
shall expect you’ to fulfill your obligations under this provision of your contract. 

“You are also invited to cooperate in the defense and settlement of the 
action as in this Article provided.” 

Later, on March 27, 1930, Gurney wrote to the respondent as follows: “With 

further reference to our conversation of yesterday, the writer would appreciate 
it if you would return the original Thompson- Starrett letter and summons and 
their answer, which I understand you have sent to Boston. Inasmuch as you 
have decided that you are not responsible in any way for this action, I assume 
that these papers are of no further use to you.” 
__ It will be seen from the foregoing correspondence that the respondent had 
full notice of the institution of the Burke suit. That action came on for trial. 
The respondent neither appeared nor took any part in the defense. A verdict 
was rendered in favor of Burke in the sum of $35,000. Thompson-Starrett Com- 
pany, Inc., settled for $30,000, and then brought the present action. 

The court at trial term directed a verdict in favor of the respondent, insur- 
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ance company, upon the ground that it is not liable to the appellant under the 
ruling of the Court of Appeals in Thompson-Starrett Co. v. Otis Elevator Co., 
271 N.Y. 36, 39, 2 N.E.(2d) 35, 36. 

We are of the opinion that the case of Thompson-Starrett Co. v. Otis Ele- 
vator Co., supra, does not control. That action was between the contractor and 
the subcontractor based upon an agreement of indemnity contained in the sub- 
contract, whereby Otis Elevator Company agreed to hold harmless Thompson- 
Starrett “against all claims for damages to persons growing out of the execution 
of the work.” The Court of Appeals, through Judge Hubbs, reiterated “the gen- 
eral rule that a contract will not be construed to indemnify a person against 
his own negligence unless such intention is expressed in unequivocal language.” 
He further stated in referring to the circumstances of that particular case, that 
“the language of the indemnity agreement was far too general in its nature to 
impose lability upon the appellant [Otis Elevator Co.].” 

While it is argued by the appellant that the indemnity agreement in_ the 
present case is far broader than the one considered in the Otis Elevator Com- 
pany Case, still, we are not called upon to determine whether or not it was the 
intention of Gurney to indemnify Thompson-Starrett against its own negligence. 
The present suit is not based upon the indemnity agreement between Thompson- 
Starrett and its subcontractor. It is directed solely against the defendant upon 
an indorsement which it saw fit, for an additional premium, to attach to a policy 
of insurance which it had written. 

The contractors’, contingent liability policy issued by this respondent to 
Gurney covered bodily injuries, including accidental death sustained “by any 


person or persons other than employees of the Insured.” This record discloses 


that, before executing the indorsement of August 8, 1929, the respondent was 
furnished with a copy of the indemnity agreement contained in the subcontract 
from Gurney to Thompson-Starrett. Nevertheless, the company saw fit to 
execute the indorsement to this policy to cover the liability of Thompson-Star- 
rett Company, Inc., “ * * * against loss from the liability imposed upon the afore- 
said for damages on account of bodily injuries including death resulting there- 
from suffered by any person or persons as a result of accidents occurring during 


the installation of elevators by the Gurney Elevator Company, Inc, * * * ” It 


is to be noted that no reference was made in the indorsement to the employees 
of Gurney. It is provided in the underlying policy that the liability of Gurney 
for injury to its employees was to be covered by a workmen’s compensation 
policy which was to be written by this defendant. A fair construction of the 
language used by the defendant in writing its indorsement leads to the conclu- 
sion that Thompson-Starrett was entitled to protection even against its own 
negligence, where a person suffered injuries as a result of an accident. If the 


respondent intended in the indorsement to exclude liability for injuries sustained 


by the employees of Gurney, through the negligence of Thompson-Starrett, such 


limitation could have been accomplished by the addition of a few words. 

It is claimed by the respondent that the indorsement was not made for the 
benefit of the appellant, and, consequently, that the latter cannot maintain this 
action. With that contention we are not in accord. It must be remembered that 
this respondent was paid for the additional insurance which it saw fit to write. 


It follows, therefore, that the judgment as entered should be reversed, with 
costs, and that judgment should be directed in favor of the appellant, with inter- 


est and costs. 


Judgment unanimously reversed, with costs, and judgment directed in favor 
of the appellant, with interest and costs. Settle order on notice. All concur. 
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Mise. ] State v. Prudential Ins. Co. of America et al, 


MISCELLANEOUS 


STATE v. PRUDENTIAL INS. CO. OF AMERICA et al. 


Supreme Court of Oklahoma. June 1, 1937. 
68 Pacific Reporter (2d) 852. 
FOREIGN COMPANIES. 

Foreign insurance companies complying with statute placing such companies 
under jurisdiction of insurance commissioner and requiring them to pay fees and 
taxes in lieu of all other taxes and fees as condition precedent to doing business 
within state were not required to qualify under general corporation statute imposing 


conditions precedent to doing of business within state by foreign corporations gen- 
erally (18 Okl.St.Ann. § 451, 28 Okl.St.Ann. § 111, 36 OklSt.Ann. §§$ 101-103, 56, 
104, St.1931, §§ 9738, 3749, 10474-10478; Const. art. 19). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Syllabus by the Court. 

Compliance with sections 10474 to 10478, inclusive, O.S.1931 (36 OkIL.St.Ann. 
§§ 101-103, 56, 104), placing foreign insurance companies under the jurisdiction gf 
the insurance commissioner and requiring such companies to pay fees and taxes “in 
lieu of all other taxes and fees,” is a compliance with the general purposes of the 


general corporation statutes relating to the same subject (sections 9738, 3749, 
O.S.1931 [18 Okl.St.Ann. § 451, 28 OklLSt.Ann. § 111]), and it is unnecessary for 


such corporations, having complied with the former, to also qualify under the 
latter. 


Appeal from District Court, Oklahoma County; Lucius Babcock, Judge. 
Action by State against the Prudential Insurance Company of America and 


others to recover license fees, taxes, etc. From an order sustaining a demurrer 
to the petitions, plaintiff appeals. 

Affirmed. 

Chas. West, of Oklahoma City, for plaintiff in error. 


Embry, Johnson, Crowe & Tolbert, of Oklahoma City, for defendants in error. 
PHELPS, Justice. 


_ The trial court sustained demurrers to the petition and amended petition, and 
plaintiff appeals. The action was brought in the name of the state, by an attorney 
° ‘ e ‘ ‘ * . -“\> 
appointed by the Governor for that purpose, under the provisions of section 3527, 
O.S. 1931 (74 Okl.St.Ann. § 6), to recover certain alleged unpaid license fees 
which were claimed to be due by the defendant foreign insurance corporation, and 
for other relief. Defendants other than the insurance company were also named, 
but the question of whether a cause of action was stated against them depends 
upon whether one was stated against the insurance company and those defendants 
will not be considered further in this opinion. Neither will it be necessary to 
rule upon the assertion of the defendants that an action of this kind may not be 
maintained under the authority granted in section 3527, supra. 
_ Without copying herein, the lengthy petitions, it is sufficient for the purposes 
of this appeal to state the question upon which the sufficiency of the petitions 
depend. We have statutes imposing certain conditions precedent to the doing of 


business within this state by foreign corporations generally. We have other statutes 
governing the same subject relating to foreign insurance companies only. The 


petitions are based upon the assumption that a foreign insurance company must, 
in order to do business in this state, qualify under the general statutes as well as 


the special statutes. The trial court apparently based its decision upon the belief 


that it is unnecessary that_a foreign insurance company qualify under both sets of 
statutes, and that it is sufficient if such company qualifies under the special statutes 
relating to foreign insurance companies, and we hold that in such ruling the trial 
court was correct. 


We first consider the general statute: Section 9738, O.S.1931 (18 OkLSt.Ann. 
§ 451), provides that no foreign corporation, except one created solely for religious 
or charitable purposes, shall transact business within this state until it shall have 
filed in the office of the secretary of state a certified copy of its charter or articles 
of incorporation, and shall have _ Paid the fees required by law. One of such fees 


is described in section 3749, O.S.1931 (28 Okl.St.Ann. § 111), which among other 
things requires that the secretary of state shall collect, for issuing a license to a 


foreign corporation, a fee of one-tenth of one per cent. of the maximum amount 
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of capital invested by such corporation in the state at any time during the fiscal 
year such license is issued. The section then provides for the annual filing of 
affidavits as to the maximum amount of capital during succeeding years, and 
requires the payment of an additional fee of one-tenth of one per cent. of the 
amount of such excess capital, etc. It is conceded that the defendant foreign 
insurance company has for many years done business in the state but has not 
complied with those sections, and has paid no fees thereunder. 

The special statutes spoken of above are sections 10474 to 10478, inclusive, 
0.8.1931 (36 Okl.St.Ann. §§ 101-103, 56, 104). Section 1074 (36 Okl.St.Ann. 
§ 101) provides in substance that no foreign insurance company shall be admitted 
and authorized to do business in this state until it shall file with the insurance 
commissioner its charter, and a statement of its financial condition, and it provides 
other conditions not pertinent to this appeal. Section 10478 (36 Okl.St.Ann. § 104) 
provides in substance that every foreign insurance company doing business in this 
state shall annually report under oath to the insurance commissioner the total 
amount of gross premiums received in the state during the preceding 12 months 
@nd shall at the same time pay to the insurance commissioner an entrance fee as 
provided by article 19 of the State Constitution, and an annual tax of two per 
cent. on all premiums collected in the state, etc., and an annual tax of $3 on each 
local agent, and such other fees as may be paid to the insurance commissioner, 
“which taxes shall be in lieu of all other taxes or fees, and the taxes and fees 
of any subdivision or municipality of the State.” It is conceded that the defendant 
foreign insurance company did comply with such special statutes. 

The question then is: Having complied with such special statutes, was it also 
incumbent upon the defendant to qualify under the general statutes? This question 
has twice recently been answered in the negative. In each of those cases the 
question came up on appeals involving the right of the insurance company to 
maintain actions in the state courts, while here the question arises in a different 
manner, but the question is nevertheless the same. In both cases it was decided 
that when the Legislature, pursuant to the constitutional provisions, placed foreign 
insurance companies under the control and supervision of the insurance commis- 
sioner, it was not intended that such companies should also he subjected to the 
general laws relating to the admission of foreign corporations into the state. It 
was pointed out in those decisions that the statutes governing insurance companies 
and the general statutes governing foreign corporations accomplish the same gen- 
eral purpose, and that by complying with the provisions of the special statutes a 
foreign insurance corporation has fulfilled the intended purpose of the general 
statutes. We quote from Carlin v. Prudential Ins. Co. of America, 175 Okl. 398, 
52 P.(2d) -721, 723: 


“Sections 9738 and 130 to 132, supra [18 Okl.St.Ann. §§ 451, 452-454], do not 
render contracts of foreign corporations void and unenforceable, but place the 
corporations within the reach of process of the courts of the state and protect 
parties doing business with them from imposition. 

“Under the state insurance law (section 10474, 0.S.1931 [36 Okl.St.Ann. § 
101]), a foreign insurance company, before it can legally transact business here, is 
required to perform, approximately the same acts as are required of cogporations 
generally by sections 9738, 130, and 131, supra, except the insurance company deals 
with the state insurance commissioner instead of the secretary of state. The stat- 
utes governing insurance companies and the general statutes governing foreign 
corporations accomplish the same general purpose. By complying with the provi- 
sions of the special statute, the plaintiff has fulfilled the intended purpose of the 
other. To require plaintiff to comply with the provisions of both the general and 
special statutes would subject it to duplicate burdens, and would serve no construc- 
tive purpose. 

“This court held in Union Saving Ass’n v. Burns, 74 Okl. 1, 176 P. 227, and 
in Hill v. Webb, 127 Okl. 249, 260 P. 450, that foreign building and loan companies, 
by complying with the special statutes governing their qualifications to transact 
business in the state, were freed from the operation of the general statutes. We 
think the question there involved analogous to and decisive of the question here 
presented. If the plaintiff in the present case has fully submitted to the jurisdiction 
of the state courts and regulatory boards, it is qualified to transact any business 
within this state authorized by its charter and not denied to domestic corporations. 


Mise 


and s 
panie: 
corpo 


intenc 
comp 
it to 
fully 
Carli: 
ing t 
state 


§ 101 


sione 

their 

laws 
71 


ant Ww 
there 
of th 
] 
in m 
TeCcO\ 
undet 
by tl 
ages 
whic! 
decid 


al. v 


, 


( 


2. &t 


ance 

comr 
insur 
com] 


held 





Misc.] Richard L. Roberts, Inc. v. General Acc. Fire & Life Ins. Co. 1267 


“When the Legislature placed foreign insurance companies under the control 
and supervision of the insurance commission, it was not intended that such com- 
panies should be subjected to the general laws relating to the admission of foreign 
corporations into the state. See John Hancock Mutual Life Ins. Co. v. Lookinbill, 
218 Iowa, 373, 253 N.W. 604.” 

The same question was decided in Central Life Assurance Society v. Tiger et. 
al, 177 Okl. 108, 111, 57 P.(2d) 1182, 1185, as follows: 

“In addition to the general corporation laws herein cited the Legislature has 
seen fit to place certain corporations under special supervision. Section 10474, 
Oklahoma Statutes 1931 [36 Okl.St.Ann. § 101], places foreign insurance companies 
under the jurisdiction of the insurance commissioner and requires these companies 
to file certified copy of their charter with the insurance commissioner and to appoint 
the insurance commissioner attorney for process. This is a compliance with the 
intended purpose of the general corporation statutes, and to require the plaintiff to 
comply with the provisions of both the general and special statutes would subject 
it to an unreasonable burden and serve no constructive purpose. The court has 
fully sustained the position of the plaintiff in this regard in the recent case of 
Carlin et ux. v. Prudential Ins. Co. of America [175 Okl. 398] 52 P.(2d) 721, hold- 
ing therein that the authority of the insurance company to do business in the 
state was governed by section 10474, Oklahoma Statutes 1931 [36 OkI.St.Ann. 
§ 101], and not by the general statutes. 

“The plaintiff and substituted plaintiff having filed with the insurance commis- 
sioner certified copy of their charter and appointed the insurance commissioner as 
their attorney for process fully complied with the requirements of the Oklahoma 
laws governing the admission of foreign insurance companies.” 

The petition also sought the escheat of certain property owned by the defend- 
ant within the state, but the property was not described, and furthermore the escheat 
thereof depended in this particular case upon the correctness of the main predicate 
of the petition, as considered above. 

_ It is also alleged in the petition that the defendant has been guilty of usury 
in many transactions had with citizens of this state, and the petition seeks to 
recover, in the name of the state, damages under such usury statute in some 
undetermined and indefinite amount. No authority has been submitted or advanced 
by the plaintiff tending to uphold the contention that the state may recover dam- 
ages for usury practiced against private citizens. A contention requiring research, 
which in the briefs is neither supported by authorities nor argument, will not be 
decided. Kansas, O. & G. R. Co. v. Jones, 161 Okl. 206, 17 P.(2d) 959: Fields et 


al. v. Morgan, 179 Okl. 485, 66 P.(2d) 502. 
The judgment is affirmed. 
Osborn, C. J., Bayless, V. C. J., and Corn, Gibson, and Hurst, JJ., concur. 


RICHARD L. ROBERTS, Inc. v. GENERAL ACC. FIRE & LIFE ASSUR. CO. 
Supreme Court, Appellate Division, First Department. May 7, 1937. 
295 New York Supplement 490. 
2, COMMISSIONS. 

In action against insurance company for breach of agreement to keep insur- 
ance in effect pursuant to contract, preventing plaintiff from earning brokerage 
commission on insurance, complaint alleging agreement of insured to remain 
insured with company for three years and setting forth obligation on part of 
company for benefit of plaintiff to keep insurance in force for specified period 
held to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 85.) 


Appeal from Special Term, New York County. 

Action by Richard L. Roberts, Incorporated, against General Accident Fire 
& Life Assurance Company, impleaded, etc. From so much of an order of the 
Supreme Court, New York County, as granted the motion of defendant, General 
Accident Fire & Life Assurance Company, to dismiss the complaint as against it, 
the plaintiff appeals 

Order, so far as appealed from, reversed, and motion remanded. 

Argued before Martin, P. J., and Townley, Glennon, Untermyer, and Cohn, 


I 
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William A. Hyman, of New York City (Harold W. Hayman, of New York 
City, on the brief), for appellant. 

Daniel Mungall, of New York City (Edwin C. Markel, of Philadelphia, Pa., 
on the brief), for respondent. 

Per Curiam. 

[1, 2] The complaint, entitled to every fair intendment, alleges not only an 
agreement on the part of defendant G. R. Kinney Co., Inc., to remain insured with 
defendant General Accident Fire & Life Assurance Company for three years up 
to November, 1933, but it also sets forth an obligation on the part of the insur- 
ance company for the benefit of plaintiff to keep Kinney insured for the specified 
period and to refrain from canceling the insurance before the end of that term 
without first issuing new policies. The pleading sufficiently sets forth a cause 
of action against the defendant insurance company for damages for breach of 
the agreement to keep the insurance in effect for three years, thereby preventing 
plaintiff from earning brokerage commissions on the insurance. 

[3] The argument of defendant insurance company is based on the premise 
that the actual agreement was not as alleged. This, of course, is a matter of 
defense and may not be considered in testing the sufficiency of the complaint. 

The order, so far as appealed from, should be reversed, with $20 costs and 
disbursements, and the motion to dismiss the comlaint denied, with $10 costs, 
with leave to said defendant to answer within 20 days after service of order with 
notice of entry, upon payment of said costs. 

Order, so far as appealed from, unanimously reversed, with $20 costs and 
disbursements, and the motion denied, with $10 costs, with leave to the defendant 
respondent to answer within twenty days after service of order upon payment of 
said costs, 





